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Preface

This overview memorandum summarizes thé work of the.
staff of the Officé of Legal Couﬁsel in regard to impeach-
menﬁ. The views expressed should not be regarded as
official positions of the Department of Justice.

The major topics in this memorandum are dealt with
more fully in.four appendices. Although the research has been
extensive, this mate:ial.does not purport to be an exhaustiﬁe
survey.

Work on the subject began in October and waS'expanded
considerably in December as time and the pressure of othér'
work permitted..-The study is an independent, objective,
and'esséntially historical survey of the field, designed to
sérve as resource material in_the academic sense. It does
not.analyze any particular faétual allegations, reach ultimate
conclusions, or.propose solutionsn_ The material may serve to
illuminate discussion énd indicate the complexity of
impeach.mént.

Appendices.l and II dealing with historical material on
the concept of impeachable offenses, drawﬁ from the debates
in ﬁhe Constitutional Convention, other materials contemporéry

to that period, and instances of impeachment action in the past,
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- were completed and released on February 21, 1974. We now
release an overview statement, and Appendices III and IV.
setting forth respectively a collation of executive privilege.
_stétements where impéachment also was mentioned, and a colla-
tion of comment on the question of judicial review of an
impeachment cohvictiono

In a broad sense the impeachment material being released
consists of attorney working_ﬁapers of a SOrt'normally not
disclosed. In this instance, however, because of the interest
surroundiﬁg the subject,_thé extraordinary nature of our
present circumstances, and the historically-informative nature
of this study, a broad shafing of it.is.deemed by the Depart-

ment of Justice to be in the public interest.

. Robert G. Dixon, Jr,.
Assistant Attorney General
Office of Legal Counsel



B, Provisions of the Constitution

Impeachment is dealt with or referred to in six pro-
visions of the Constitution; as follows:

1. Impeachment power of House of Representatives

-Article I, section 2, clause 5 provides in part that;
'""The House of Representatives , . . shall have the sdle
power of impeachment,"

2. Senate power to try impeachments

Article 1, section 3, clause 6 is as follows:

The Senate shall have the sole power to try
- all impeachments., ~When sitting for that purpose,
they shall be on oath or affirmation. When the
President of the United States is tried, the
Chief Justice shall preside: And no person shall
be convicted without the concurrence of ‘two thirds
of the members present,

3.  Sanetions
Article I, section 3, clause 7 provides as follows:

- Judgment. in cases of impeachment shall not
extend further than to removal from office, and
disqualification to hold and enjoy any office
of honor, trust or profit under the United
States: but the party convicted shall never-
theless be liable and subject to indictment,
trial, judgment and punishment, according to
law,



4, Inapplicability of pardon power

Article II, section 2, clause 1 states that "The Presi-
dent . . . shall have power to grant reprieves and
pardons for offenses against'ﬁhe United States,.except
in cases of impeachment."

5. Grounds for impeachment:

Artiéle-II, section 4 is as follows:

The President, Vice President and all civil
officers of the United States, shall be removed
from office on impeachment for, and conviction
of, treason, bribery, or other high crimes and
misdemeanors, '

6. Inapplicability of right to jury trial

Article I1I, Section.Z,.clause 3 states in part that:
"The trial of all crimes, except in cases of impeachment
shall be by jury; . . [.oﬁl/

The history.of the provisions of the Constitu-

- tion which relate to impeachment is discussed below in

part C.

1/ The right to trial by jury is also dealt with in
the Sixth Amendment which refers to "all criminal prose=
cutions,'" but does not mention the matter of impeachment,
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¢, Grounds for Impeachment
The grounds for impeachment set forth in Article II,
section 4 of the Constitution are ''treason, bribery, or

1

other high crimes and misdemeanors.'" The meanings of

; _
”treason”jLJ and “bribery”g_/ are relatively clear, On
the other hand, the meaning of ”high crime and misde-
meanor,' though the subject of.considerable debate in
- impeachment proéeedings and elsewhere, remains uncertain.
The fundamental issue is whether a "high crime or
misdemeanor" must be a ériminal offense. The view that
criminal conduct is required has been asserted by, among
.others, counsel for Justice Chase in 1804, for Aﬁdrew
Johnson in 1868 and for William O, Douglas in 1970. The
ﬁrimary basis for this view is the language of the Con-

stitution. '"Crime," '"misdemeanor' and ''conviction'" are

2/ See Article III, section 3 of the Constitution;
- 18 U.s.C. 2381,

3/ See 18 U.S.C. 201,



by

terms used in criminal law. Most other references to
impeachment in the Constitution are in contexts which
suggest criminal proceedings. E.g., Art. I, §.3, cl. 7
(liability to "indictment . . ."), Art II, § 2,'c1.:1

e

{pardon of "offenses'"). One can contend that the

4/ 1t should be noted that Raoul Berger asserts that
"high crimes and misdemeanors" is a term of art, derived
from British practice in impeachment cases and that

- "high misdemeanor" was not a term of criminal law when
the Constitution was adopted. However, the distinction
is clouded because the British could and did impose
criminal penalties in impeachment.

Ordinary rules of construction may yield opposing
conclusions. On the one hand, it may be argued that,
if it had been intended to limit the grounds to crimes,
use of the term "misdemeanors" in the phrase 'high
crimes and misdemeanors' would not have been necessary.
On the other hand, the phrase ''treason, bribery, or
other high crimes and misdemeanors'" suggests that what
follows "'other" is criminal, just as treason and bribery
are crimes. '



language of the Constitution is suff1c1e?t1y clear that
résort to other sources is unnecessarf 2

The position that vioiation of criminal law is not
é prefequisite for impeachment rests upon the viéw ﬁﬁat
the underlying pﬁrpose of the impeachment process is not
to punish the individual, but is to protect the public
against gross abuse of power. "Thus, while not all crimes
would rise to the level of impeachable offense, certain
-types of non-criminal.conduct, under this view, could
warrant femoval froﬁ office.

A few opinions of the Supreme Court contain dictum

6/

regarding impeachment, but there is no actual court

5/ Assuming that criminal conduct is required, further
issues are what body of criminal law is to be relied
upon (British common law, the federal code, etc.) and
what standard is to be used in distinguishing "high
crimes' or "high misdemeanors' from other offenses.

6/ Contrast Ex parte Grossman, 267 U.S. 87, 121 (1925)
(suggestion that Presidential abuse of the pardon power
might warrant impeachment) and Kilbourn v. Thompson,

103 U.S., 168, 193 (1880) (suggestion that"cr1m1na11ty" is
a prerequlslte for 1mpeachment)




decision with respect to grounds for impeachment under
the United States Constitution. Accordingly, avail-
able sources include materials on the history of the

Constitution, congressional precedents in impeachment

cases, and scholarly works.

1. History of the Constitutional Provisions.
a. The Cénstitutional Convention
(May 25 to September 17, 1787)
The subject of impéachment of the chief.execqtive
was raised at an early point during the Coﬁvention, but
Fthe.ﬁhrase "high crimes and_ﬁisdemeanors” was not decided
updn until Septeﬁber 8, néar the end of the Convention.
At different times during the Convention, various
otﬁer formulations of the groundé for impeachment were
considered, including ''mal-practice or neglect of duty;"

t

"treason, bribery or corruption;" and "treason or

f

bribery.'  Thus, in considering statements made during

7./ There are a number of state court impeachment cases,
but these relate to state constitutions and thus are of
limited relevance.



the Convention, it is important to bear in mind the
precise language being debated. Also pertinent is the
closely related issue of the manner in which the chief
executive was.to be chosen. This matter received more
’attention than did the question of impeachment. Some
delegates favored a strong legislature, the functions of
which would include selécting the chief executive.
Others were concerned about undue concéntration of power
in the legiélature. Similar views were expressed in
.‘regard to impeachment. TFor example, Pinckney of South
Caroliné was opposed to impeachment on the ground that
_it was unnecessary and would give Congress undue control
over the executive. Others (e.g., Madison) favored in-
clusion of a provision on_iﬁpeachment as a safeguard
against abuse of powér on the part of the President.
Avai}able records regarding the Consti;utional
Conventionii provide no clear answer concerning the
meaning of "high crimes and misdemeanors." No discus-

sion of that phrase took place in the context of

8/ See Farrand, The Records of the Federal Comvention of
1787 (1937). '
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impeachment. The only specific discussion of the term
"high misdemeanor' was in debate over extradition pro-
visioﬁé. In regard to extradition, on August 28, "high
misdemeanors" waé rejectea in favor of~ﬁother crimes,"”
because the former -had a "technical meaning" which was
considered to be too limited. A short time later,
"high qrimes-and'misdeméanbrs” was substituted for."mal-
administration" as a justification for iﬁpeachmentgbecause
the latter term was regarded as being too vague.ﬁ_/
Presumaﬁly, the Fraﬁers inﬁended "high crimes and mis-
demeanﬁrs“ to have a rather limited technical meaning.

On the basis of the Convention notes, the fol-
lowing observations may:be warranted:

(1) The tefm "high crimes and misdemeanors"

meant something.narrower than "maladministration." The

notion that a President could be removed at the pleasure

of the Senate was rejected.

9/ Many of the state constitutions which were in effect
in 1787 included '"'maladministration" as a ground for
impeachment. '



(2) Although there was a passing reference
at the Convention to the impeachment of Warren Hastings
of ﬁhe British East India Company, which was then pend-
ing in England, there ﬁas no clear intent to adopt
wholesale English practice and precedent on impeachment.
Cleafly, many aspects of British practice (e.g., impos-
‘ition of criminal punishment) were rejectd,

(3) Appropriate weight must be given to
"the-discuséions at the Convention which suggested that
impeachment woﬁld Be available for non-criminal offenses.
Still, most such discussions took pléce some six weeks
before 'fhe addption of the term "high cfimes and'mis-
demeanors." At that time, the phrase before the Con-

vention was "malpractice or neglect of duty," clearly
'a much broader definition than the final te#t.

It might be said, bf course, that those who
six weeks before had advocated a broader clauée would
héve objected if they thought that the language finally

adopted did not meet their intentions. However, another

possible inference is that, as the end of the Convention
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_ | | 19/
neared, such persons were more ready to compromise.

b. The Federalist

In Federalist No. 65, Alexander Hamilton

discussed impeachment and gave the reasons for the
Senate's being chosen as the foruﬁ for trying impeach-
menté; Indirectly he caét light on the nature of'whaﬁ
was considered impeachable:

The subjects of its jurisdiction are those
offenses which proceed from the misconduct of
public men, or, in other words, from the abuse
or violation of some public trust. They are of
a nature which may with peculiar propriety be
denominated POLITICAL as they relate chiefly to
injuries done immediately to the society itself.
(The Federalist, The Central Law Journal Co.,
8t., Louils, 1914, vol. 2, p. 17).

Hamilton also noted that an impeachmeﬁt case ''can never
' be tied down by such strict rules . . . in the delinea-
tion of the offense by the prosecutors, or in the con-
struction of it by the judges, as in common cases serve
to limif the discretion of the courts in favor of
personal security." 1Id. at 19. He spoke of 'The awful
discretion which a.couft of impéachments must neces- |
sarily have ; . ." as a reason for not giving.the power
to try impeachments to the. Supreme Court. Ibid.

Thus, Hamilton's analysis cuts against the
argument that "high crimes and misdemeanors' should be

limited to criminal offenses.

10 There were delegates who sggporped even narrower
grounds, such as ''treason or bribery" and some who thought

that an impeachment provision was not necessary at all.
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¢. State ratification conventions

The state ratification debates were, with
the-exception of Virginia, New York, and North Carolina,
badly or very incompletely reported. In three states =--
Delaware, New Jersey, and Georgia -- the con%ention
p:oceedings were not reported at all. The limited
infdrmation available with regard to the state conventions
makes it difficult to draw any firm conclusions, on the
basis.of the -debate at_those.conventions, regarding the
meaning of the Constitution.

One view which was.expressed (e.g., by Iredell
of North Carolina) was that impeachable offenses must be
"ereat" ones. 1V

There were other statements showing a variety
of ideas as to the meaniﬁg of impeachable offeﬁses.

Some examples are: 'abuse of trust" (Bowdoin, Massa-
chusetts); acting "from some corrupt motive" (Iredell,

North Carolina); commission of a high qrime'puniéhable

11/ 4 Elliott, The Debates in the several State Con-
ventions on the adoption of the Federal Constitution (1836),
p. 113. '
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at common law (Nicholas, Virginia); the President's
.being connected with a'perSOH in a suspicious manner and
sheltéring the person,'or the-Presidentié summoning onily
a few states to consider a treaty (Madisonm, Vifginia).

Many of these remarks at the ratification con-
ventions describe the impeachment power in terms which
include criminal.conduct,.but which do not'necessérily
'require it. This.would be true of such words as "abuse
of trust.'" ‘Certainly, a'number.of delegatés indicated
that impeachment could be brought for disregard'of the
accepted processes of government even though ho_criﬁe
ﬁad beeﬁ committed. An example.is Madison's strange
hypothetical concerning summoning.only a few states in
order to secure approval for a treaty.

.The records which are available concerning the
state ratification debates séem to show more focus on
impeachmehf procedure, than on the précise éontent'of_
impeachable offenée.

2. The First Congress

Statements made at the First Congress are often

cited as being authoritative as to the meaning of the

Constitution. Pertinent to the matter of impeachment
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was.a debate regarding the power of the President to
remove executive officers._

| Madison, who argued.for.the President's right to
remove éfficers by‘himself, stated the following (1 Annals

| of Congress 372-373):

I think it absolutely necessary that
the President should have the power of
removing from office; it will make him, in
a peculiar manner, responsible for their
conduct, and subject him to impeachment
himself, if he suffers them to perpetuate
with impunity high crimes or misdemeanors
against the United States, or neglects to
superintend their conduct, so as to check
their excesses, ¥ * *

Madison also said, concerning the advisabilifywofhéhpdwgring
the President to remove executive officers (1 Annals of

Congress 498):

The danger, then, consists merely in this:
the President can displace from office a
man whose merits require that he should be
continued in it, What will be the motives
which the President can feel for such
abuse of his power and the restraints that
operate to prevent it. 1In the first place,
he will be impeachable by this House be-
fore the Senate for such an act of
mal-administration; for I contend that the
wanton removal of meritorious officers
would subject him to impeachment and re-
moval from his own high trust, * % *

- 17 -



The latter quoted'statement does mnot appeér.to be con-
.sistent with what Madison'é own notes show that he had
said at the Constitutional Convention. He objected at

the Convention to impeachment for "maladministration."
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3. American impeachment precedents

a. General

According to the Congressional Quarterly
' - 12/

Guide to the Congress of the United States,-"' impeach-

ment proceedings have been initiated in the House of
Representatives some fifty times since 1789. Only
twelve of these cases reached the Senate.

Two of the twelve cases.involved officials of
the executive branch, President Andrew Johnson (1868)
and Secretary of War William Belknap (1876). President
Johnson.wasrvauitted when the Senate failed, by one
- vote, to produce the requisite two-thirds majority for
 conviction. Belknap was also acquitted, a major reason
béing the fact that he had resigned his office several

months before the Senate trial. .

Senate pr0ceediﬁgs against the only Senator to
.be impeached, William Blount, were dismissed in 1799 for
lack of jurisdiction; Blount had been expelled by the

Senate in 1797.

12/ Reprinted.in part in Impeachmerit, House Committee
- Print, House Judiciary Committee, 93rd Cong., lst Sess.
(1973), p. 705.
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The othef"ﬁine impeachment caééé'which reached
the Senate involved federal judges.lQIOf these, four
were convicted: John Pickering.(ISOA), West H. Humphrgys
(1862), Robert W. Archbald (1913), and Halsted L. Ritter
(1936). | |

The cases of the twelve federal officers who
were impeached by the House of Representatives are ob-
#icusly pertiment in determining the meaning énd scope
of "high_crimes and misdemeanors.'" Nonetheless, congres-
sional precedents are quite different from court deci-
sions and, particularly in regard to iméeachment of an
executive official, there are limits on the relevancy
and utility of the congressional precedents.

One complicating fact is that most of the im-

peachments involved judges. The Constitution provides

that federal judges '"shall hold their offices during

1% Among the impeachment attempts which failed in the
House of Representatives were the following: President
Tyler (1843), Vice President Colfax (1873), Attorney
General Daugherty (1923), Secretary of the Treasury
Mellon (1932), and President Hoover (1932, 1933). The
‘most recent impmchment attempt occurred in 1970 and
related to Justice William O. Douglas.
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good beﬁavior." Art, III, § 1. "Good behavior" is not
specified among the grounds for impeachment set out in
Article II, section 4, While the notion that judges
can be impeached for misbehavior has been criticized,
it is clear from an examination of past impeachments
that the proceedings against judges have been influ-.
enced by this factor. Thus, matters that might not be
considered high crimes and misdemeanors as to non-
judicial officers have been deemed as appropriate for
inclusion in the articles of impeachment against judges.
In general, it is difficult to determine the
weight to ﬁe given past acts of Congress in impeachment
proceedings. A vote of the House to bring charges can
be taken as avjudgment that certain acts, if proved,
constitute high crimes and misdemeanors. However, as
Hamilton poinﬁed out, a "court of impeéchments"'has an
"awful discretion." It would seem that even if grounds
were established by the evidence, a Senator is free to
vote against conviction-beéause in his view fhe grounds
simply did not warrant removal from office. Thus, fail-

ure to muster the necessary two-thirds vote for convic-
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tion can be explained in a mumber of wayé and does not
necessarily amount to a holding that the charges were
not high crimes or misdemeanors.

There follows a discussion of the Andrew Johnson
impeachment and brief summaries of the other eleven

impeachments.
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b. Impeachment of President Andrew Johnson

As noted above, the impeachment of Andrew
Johnson in 1868 was the sole instance in which the

House of Representatives impeached a President.

(1) Attempted impeachment (1866-1867)

In 1866, the House agreed to a resolution author-
izing the House Judiciary Committee to "inquire into
the official conduct of Andrew Johnson" and repdrt 14/
whether he had committed a high crime or misdemeanor.
The Committee's investigation_took more than ten months.
 The Committee interviewed almost 100 witnesses, includ-
ing Cabinet officers and the Preéideﬁt's personal secre-
taries. Deﬁartmenﬁ aﬁd’Presidential documents were
.produced; either voluntarily or in response to Committee
reéﬁests, and conversatioﬁs with the President were

related, It does not appear that any claim of executive

privilege was made.

14/ Earlier in 1866, a motion to suspend the rules of
the House to permit introduction of a resolution to im-.
peach President Johnson failed to gain the requisite o
two-thirds vote.
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qun completioﬁ of.its investigation, the House
 Judiciary Committee, by a five-to-four ﬁajority, recom-
mended impéachmenﬁ. See H.R. Rep. No. 7, 40th Cbng.,
~1st Sess. (1867). | The Committee resolution was voted
‘oﬁ by the House and rejected §n December 7, 1867.

(2) Impeachment and Senate trial (1868)

The second major effort to impeach Johnson be-
gan in Januarf 1868 and was assigﬁed to the Committee
on Reconstruction. On February 21, Johnson formally
dismissed Secretary of War Edwin M. Stanton, allegedly
in violation of the Tenure of-Office Act's requirement
of Senate consent (which Johnson believed té be uncon-
stitutional). Om the folloﬁing day, the Committee on
Reconstructioﬁ recommended impeachment of the.President.
On February 24, the Houée adopted a resolution impeach-
ing Johnsoﬁ and appointed a committée to prepare
articles of ﬁmpeachmént.. Eleven érticleS'were adopted
by the House in March,

The first eight articles.charged that Stanton's
removal was unlawful as an intentional violation of the

Tenure of Office Act and the Constitution. Article IX
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alleged-violaﬁion of a statute requiring that all mili-
tary orders pass through the Generél of the Army;
Article X charged that Johnson, by intemperate_haraﬁgues,
had ridiculed.Congress. Article XI charged (1) that
Johnson had declared tht the 39th Congréés represented
only part of the states and that accordingly its laws
were not binding, and (2) that, pursuant to his declara-
tion, Johnson had attempted to prevent execution of
various laws.

After weeks of argument and testimony, Senate
~votes were taken on Article XI and subsequently on two
of the articles relating to the.Tenure.of Office Act.

In each instance, the vote was 35 for and 19 against
conviction, one vote short of the two-thirds majority
required for conviction. No vote was taken on the
remaining artiCIes;

A basic iésﬁe was whether "high crime or misde-
meanor' meant violation of a criminal law. The Presi-
dent's attorneys asserted the narrow vieﬁ, i.e;, that
only criminal conduct could constitute an impeachable

offense.
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President Johnson did not appear personally at
the trial. Apparently'no.attempt.was made by Johnson's
counsel to rely upbn executive privilege or any related
doctrine. The defehse.attempfed to call members of
Johnson's Cabinet to testify as to conversations they
had had with the President, but the Senate excluded vir-
tually all such evidence.

The atmOSphere.of tﬁe trial was highly partisan.
Numerous rulings of Chief Justice Chase, who.presided,
regarding such matters as introduction of evidence were
overruled by the Senate_(by a majority vote).

The entire proceeding has been criticized by

scholars. For example, in his recent book, Impeachment

(1973), p. 295, Raoul Berger refers to it as a "gross

abuse of the impeachment process . . S

(3) Role of the Attornéy General

As noted above, the first major effort to im-
peach Andrew Johnson involved lengthy (closed) hearings
before the House Judiciary Committee. The role of

| 15/
Henry Stanbery, the Attorney General, . was not substan-

15/ The Department of Justice was not created until
1I870. Attorney General Stanbery had a small staff.
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tially different from that of other Cabinet members.

The Cabinet had geﬁeral diécussions regarding the House
proceedings, inclﬁding in particular the question whether
.the President might be arresﬁed. Stanbery, as Attormey
GéneraL testified.before the.Hdﬁse Committee,.buf it

does not appear that h.e. or aﬁy other ex-ecufive official
represented President Johnson Befofe the House Committee.

The second effort to iﬁpeach Andrew Johnson was
completed in a short period of time;-one day's consider-
ation in the Committee on Reconstruction and adoption
two days later_by the House of an impeachment-resolu-

- tion. There is no evidence that.the Attorney Ceneral or
any other executive official represented President
Johnson before the Committee on Reconstruction or the

- House in this second impeachment attempt.

After adoption of the impeachment resolution on
_Fébruary 24, 1868, Attorney General Stanbery played'aﬁ
important role in sélecting defense attorneys and in
planning legal strategy. On March 12, 1868, the day be-

fore the Senate trial began, Stanbery resigned his
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| office, and Stanbery'and'four other.priﬁﬁfe aﬁtorneys
.repfesented Johnson in the Senate t:ial.—iy
Stanbery believed that it would be lawful for
him to retain his‘office while represeﬁting Johnson
before the Senate. The reasons fof Stanbery's resig-
ﬁation were twofold: the practical difficulty of
perfofming both jobs (Attorney Genefal'and defense coun-
sel) at the same time;.a desire to avoid objections on

the part of members of Senate to his continuing in

office.

16/ There is no evidence of legal assistance provided
by any Govermment attorneys at the Senate trial.
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¢. Other impeachments

The eleven impeachments, other.than Presi~
denf_Johnson's, may be summarized as follows:

Senator William Blount (1798) - charged with
vioclating America’s neutrality and federal law by Eon-
spiring to tfansfer to England Spanish property in
Florida and Louisiana, conspiring to undermine the con-
fidence of indian tribes in a federal agent, etc. It
does not appear that Biount diSputed that.the charges
amounted to indictable offénses. The Senate dismissed
the charges on the ground that Senators are not subject
to impeachment. | |

Judge John Pickering (1804), convicted on four
articles - three related to unlawful (but non-criminal)
conduct in a suit for condemmation of a ship (e.g., fe-
turning the ship ﬁo its owner without obtaining a bond
as fequiréd by law); the fourth articie charged that
Pickering was.intoxicated and used profanity while on .
the bench. There was evidence that Pickering was in-

sane, but he was convicted nonetheless.
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Justice Samuel Chase (1804) - eight articles of
tmpeachment, six based on his actions while presiding
at treason and sedition trials; two concerned efforts
to exhort gfand juries. Chase's counsel, Luther Martiﬁ,
who had been a delegate at the Constitutional Convention,
contended that only an indictable'offénse was impeach-
able. The House mahagers asserted the contrary view in
the Senaté. Chase was acquitted.

Judge James H. Peck (1830) - charged with wrong-
fully'Convicting_an attorney of contempt. Peck was
acquitted. |

Judge West H. Humphrey§ (1862) - Humphreys, who
in 1861 had ceased acting as a federaljjudge and then
act as a Confederate judge, was charged with conduct
resembling treason. He did not answer the charges and
was convicted.

William W. Belknap (1876) - Beiknap resigned as.
Secretary of War shortly befdre he was impeached on
grounds which amounted to bribery'(i.e., receiving pay-_.
‘ments for appointing a person to be post trader at a

fort). He was acquitted.
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Judge Charles Swayne (1903) - charged with crim-
inal offenses, including making false claimé against tne
Govermment, He was acquitted. |

Judge Robert W. Archbald of the Commerce Court
(1912) - charged with a variety of matters involving
improper, but ‘apparently non-criminal, conduct. The
"mi sbehavior" issue was raised. He was found guilty on
five articles. |

JudgebGeQrge W. English (1926) - some of the
charges bordered on criminal conduct. English resigned
before_trial and the proceédings were discontinued.

Judge Harold Louderback (1933) - five charges
ranging from felonious (false voter registrationj to
improper conduct. He was acquitted.

Judge Halsted L. Ritter (1936) - seven articles
including criminal offenses (tax evasion), and also
prejudiciﬁg the public's view of the court's fairmess.
He was acquitted on the specific charges, but convicted
on the latter (which reiterated the specific charges).

The foregoing summaries give some indication of
the_practicé'ih the House, primarily, however, in regard
- to judges. As noted previously, the issue whether crim-
inal conduct is required is a récurring one, and theré
is no clear resolution of the question.

- 31 -



4, Scholarly works

The views of commentators have varied. Story
maintained that impeachable offenses were political in
nature and should not be limited to statutory crimes.

Other writers, e.g., Irving Brant in Impeachment,

Trials and Erroré (1972), have maintained that the only
proper grounds for impeachment are indictable offenses.
Raoul Berger maintains that violation of a crim-
~ inal statute is not a prerequisite for impeachment so
long as the offense is a "great" one. A difficulty with
Berger's approach is his heavy reliance upon British
practice predating the Constitution. Even assuming that
his reading of British history is correct (i.e., his
view that "high crimes and misdemeanors' is a term of
art which dates back to the fourteenth century and which
encompasses certain types of non-criminal misbehavior),
his conclﬁSion that the Framers intended to follo&
British practice is open to doubt, For example, the

'a con-

Framers explicitly rejected '"maladministration,'
cept that had _apparently been utilized in England.
Moreover, much of the Constitution, including aspects of

impeachment, was a reaction against the British system.
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5. The foregoing discussion indicates the difficul-
ties in attaching a firm meaning to "high crimes and
misdemeanors.'" Furthermore, the question is decided
first by the.Hbuse Committee and the 435 members of the
- House and then by the Senate. Public statementé indi-
:cate that various views have been held by the members
of those bodies.

There are persuasive grounds for arguing both
the narrow view that a violation of criminal law is re-
quired and the broader view that certain ﬁon-criminal
"political offenses” may justify impeachment. While the
narrow view finds support in the language of the Con-
stitution, the terms, particularly "high misdemeanor,"

are not without ambiguity. Post-convention historical

materials, such as the Federalist and the_re¢ords of the
state ratification convéntions, lend support to the view
that impéachment may be based upon certain types of
non-criminal conduct.  One conclusion which clearly
emerges is that the "political power'' positions advanced
by Mr. Kleindienst in the 1973 Senate hearings on execu-

tive privilege (no-néed for any "facts') or by Mr. Ford
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in 1970 regarding the Douglas.investigation (any ground
adopted by the House) afe’not supported by pertinent
histdricai sources, élthough the near-successful im-
peachment of President Andrew Johnson has been viewed
ﬁy some as an example of the "politicai power'" view and
- the Johnson impeachment has been criticized on that
ground. There is, however, fairly ﬁide support for an

- essential premise of the "political pdwer" position,
i.e., that'judicial review of congressional impeachment

action is umavailable.
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p. Procedures in the House and the Senate

Procedures followedbin the House of Representatives
and ‘in the Senate with regard to impeachment are de-

scribed in annotations to the current edition of

17

Jefferson's.Manual of Parliamentary Practice. The an~
notations summarize pertinent material from Hind's and
Cannonfs Precedents of the House of Representatives,
The_Rules of the House of:Representatives do not other-
wise deal with the matter of impeachment.

The Senate has specific rules of pgz;edure and prac-
tice with rega;d to impeachment trials;— There is over-
lap between the two sets of procedures, due in part to

the role of the House (or its managers) in presenting to

" the Senate the case for impeachment,

1. House impeachment procedures

The House procedures may be summarized as follows

Lﬂ_ See Constitution, Jefferson's Manual and Rules of
the House of Representatives, 93rd Congress, House Docu-
ment No. 384, 92d Cong., 2d Sess. (1973).

L? See Senate Manual, Senate Document No. 93-1, 93rd
Cong., lst Sess. (1973), pp. 135-146, With one exception,
the Senate rules regarding impeachment have been in effect
- since the 1868 trial of President Andrew Johnson,
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(all references are to the 1973 annotéted Jefferson's
Manual): There are various ways of initiating impeach-
ment proceedings in the House of Representatives,
including a resolution introduced by a Member, or facts
developed and reported by an investigating committee of
‘the House. (Jefferson's Manual, § 603)

The House may order an immediate investigation
or may :eftain'from.doing so until fhe chargés have_beén
examined by a cOmmiftee. (§ 605) Some.early committee
investigations were ex parté, but in later practice fhe
committeeshave favored pefmittiﬁg the accused to éxplain
his case, to present and cross-examine witnesses, and to
be represented by counsel, (§.606)

The investigations are conducted more or less
according to the established rules of evidence, buf the

| ' 19/
strict rules of evidence have been relaxed,

After the investigating:committee has reported,
the House may vote on the impeéchment; If impeachment
is voted, the House notifies the Seﬁate by message.

(5 607) -

19/ See III Hind's Precedents, §§ 2403 and 2516,
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Adoption of articles of impeachment requires a
majority in the House, |
| "Prosecution' of an impeachment is the responsi-
bility of managers'wﬁo are either elected by the House
or, pursuant to a resolution,'appointed by the Speaker,

(§ 609)

2. Senate trial procedures

_Arranging for trial. When the Senate is ready

to receive the articles, they are exhibited to the Senate
by the House manégers. (Jefferson's Manual, § 609;
'.Senate impeachment rules I-II) At the request of the
| managers, the Senate issues a summons for the appearance
of the respondent, (Jefferson's Manual, § 608) This
occurs after the Senate has notified the House that the
Senate is organized for the trial. (Senate rule VIII)
The accused may appear in person or.by attorney -

to.answer the articles, If he does not appear, the
trial proceeds as upon a plea of_not guilty. (Senate
rules VIII and X; Jefferson's Manual,.s 611)

- Formal_pleédings, including the answer of the

accused and the replication of the House of Representa-
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tives, are filed. (Jefferson's Manual, §§ 612-613) The
accused may, for example, demur to the charges on the
.ground that no 'high crime or misdemeanor" is alleged,

| When the accused is the President, the Chief
Justice presides, (Senate rule IV) |

Trial procedures. Before the Senate considers

the articies of impeachment, an oath is administered to
the members of the Senate by thé p:eéiding officer.
(Rule III, all references are to the Senate rules on
"impéachmehto._.The Senate may compel thé attendahce of
witnesses, may enforce obedienCe'to its orders,.and may
punish contempts in a sﬁmmary way. (Rule VL)

The presiding officer (i.e., the Chief Justice
when the President is the accused) may rule on questions
‘of evidence and other questions, unieés a Senator asks
that.the matter be presented to the Senate for decision
(by majority vote), (Rﬁle VII)

"Under Rule XI (which was adopted iﬁ 1935), the
presiding officer, upon order of the Senate, shall

-~ appoint a committee of twelve Senators to receive evi-
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dence and take testimony at times and places determined by
the cbmmittee.

Witnesses are sworn and subject to cross-examina-
tion. (Rule XVII, rule XXV)

The articles of impeachment are voted on sepa-
rately, If none of the articles is sustained by a vote
of two-thirds of the members present, a judgment of
acquittal is entered, 1If the accused is convicted upon
any of the articles by such two-thirds vote, the Senate

proceeds to pronounce judgment, (Rule XXIII)
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g, Initiation of Impeachment Proceedings with
Respect-to the President. '

Since May 1973, more than 40 resolutions relating
to impeachment of President Nixon have been introduced
in the House of Representatives, For example, a number
of such resolutions were introduced on QOctober 23, 1973,
The subject matter and amount of detail have variéd,
hut two basic types of resolution are (1) those which
provide for impeachment qf Presideﬁt_Nixon for high
crimes and misdemeanors, e.g., H. Res, 625; and those,
€.g., H, Res, 627, which direct the Judiciary Committee
(or another committee) to investigate whether grounds
- exist for impeachment of President Nixon. Resolutions
of the former type (impeachment) were referred to the
Judiciéry.Committee.' Resolutions of the latter type.
(preliminary investigation by a committee) were refefred
‘to the Rules Committee, See, e,g., 119 Cong, Rec.

H 9356 (daily ed., Oct, 23, 1973).
Subsequently, the Judiciary Cdmmittee began to

assemble a staff and to organize an investigation of
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_ 20/
the matter of impeachment._ On October 30, the Judiciary

Committee met in dpén session and voted, along party
lines, to authorize the Chairman to issue subpoenas in
.connection with "the inquiry into the impeachment of the
President . , . "

On November 15, 1973, the House debated a resolu-
tion (H. Reé. 702), offered by the.Coﬁmittee on House
Administration, to authorize funds for "investigationms
and studies to be conducted [{by the Judiciary Committee]
pursuant to H., Res, 74." After discussing such matters
as subpoena power and the allocation of funds between
the majority.and the'mino:ity members, the House author-
ized one ﬁillion dollars_fqr investigations and studies
by the Judiciary Committee, 119 Cong, Rec. H 10068
(déily-edo, Nov. 15, 1973). Neithér the resolution author;
izing the funds (H. Res, 702) nor the underlying author-

ization for the activities of the Judiciary Committee

20/ No action has been taken by the Rules Committee with
respect to .the resolutions providing for a study by the
Judiciary Committee, '
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(H..Res. 74)E%éfers to impeachment.

| During the debate 6n_additional'funds for the
.Judiciary.Committee, Congressman Wiggiﬁs.asserted that
H. Res. 702 was "technically defective" in that it did not
empower the Judiciary Committee to conduct an impeachment
inﬁestigation. His aséértioﬁ was based uﬁon the failure
of H. Res. 74 and Rule XI to give the Judiciary Committee
jurisdiction over impeachment. 11§ Cong. Rec. H 10063
(daily ed., Nov. 15, 1973). o

On December 20, Chairman Ro&inp énnounced that

John M, Dba:, fofﬁer,Chairman,.New York City School Board
and former Aséiétant Attorﬁey.General,.CiVil-Rights
Division, would.se:ve As.special counsel to the Committee
and would direct the inquiry into the existence qf grounds

for impeachment of President Nixon. On January 7, 1974,

21/ H. Res. 74 is set forth at 119 Cong. Rec. H. 1218
(daily ed,, Feb. 28, 1973). H. Res. 74 authorizes the
Judiciary Committee '"to conduct . . . studies and in-
vestigations and make inquiries within its jurisdiction

as set forth in . . . [Rule XI(13)] of the Rules of the
House of Representatives.'" Rule XI (13) confers juris-
diction on the Judiciary Committee with respect to such
matters as judicial proceedings, constitutional amendments
and Presidential succession, but it does not refer to
impeachment. '
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it was announced that Albert E. Jemner, Jr. of Chicagp
would be the chief minority counsel for the Republican
members of the Judiciary Comﬁittee with regard to
impeacl ~ent of the President. |

| On January 7, Chaifman Rodino stated that the
Committee hoped to complete its work and report to the
House by late April. The Chairman also announced that
the Committee's subpoena power does not extend to
impeachment and that, after the House reconvenes on
January 21, the Committee would seek express authoriza-
tion to subpoena persons and documents with regard to

22/
the impeachment inquiry.— .

22/ H. Res. 74 provides subpoena power for the Judiciary
Committee. However, as noted above, neither H. Res. 74

- nor Rule XI (13), whose jurisdictional provisions the
resolution incorporates, mentions impeachment. -

The civil action by the Senate Select Committee to -
enforce subpoenas duces tecum against the President was
dismissed by the district court on October 17, 1973.

Senate Select Committee v. Nixon, 366 F. Supp. 5 (D. D.C.).
The basis I:z: the dismissal was lack of jurisdiction. The
Senate Committee appealed and then succeeded in obtaining

a statute which conferred jurisdiction upon the United

States District Court for the District of Columbia over civil
actions brought by the Senate Select Committee to enforce

its subpoenas against the President or other civil officers
(Public Law 93-190). On December 28, the United States Court
of Appeals remanded the suit to the district court: for
consideration in light of the new statute. On February 8, 1974,
the district court dismissed the complaint without prejudice,
on non-jurisdictional grounds.: '
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On February 6, 1974, the House of Represenﬁatives
- adopted House Resolution 863 which authorizes the Committee
on the Judiciary to investigate the existence of grounds

for the impeachment of President Nixon. The resolution also
contains an express grant of subpoena power, but, of course,

it does not have the status of a statute, 120 Cong. Rec.

H 526 (daily ed., Feb. 6, 1974).
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F. Applicability of Due Process
The Fifth Amendment provides in part: "No person
shall be . . . deprived of life, liberty or property, without

" Court decisions have interpreted

.due process of law . . . .
due process as emﬁddying standards of fairness, but the cases
indicate that due process has many facets, depending upon
the nature of the proceedings, i.e., criminal, civil,
administrative._ Standards appiicable in one conteit may not
be applicéble in anothér. But whether or not capable'of
judicial enforéemént, due process standards would seem to
be relevant to the manner of conducting an impeachment
proceeding.

The rules of the angress covér some issues,
One type of issue relates to the ability of the Preéident
to be representéd'at the inquify of the House Committee, to
cross-examiné witnesses, and to offer witnesses and evidence.
There do not appear to be House rules dealing with such
_matters,'but an annotation in Jefferson's Manual (§ 606)
states that in the more recent impeachment inquiries by House
committees, the accused has been permitted to be present,
to be represented by counsel, to present witnesses and to
- cross-examine. Similar procedures are expressly.set'forth

in the Senate rules regarding impeachment,
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An unresolved issue concerns the conduct of members
of the House and of the Senate in commenting publicly
updn impeachment. .Perfinent_in this regard are the funda-
mentai differences between judicial proéeedings and impeach-
ment. |

The rules governing criminal cases are such that a
conviction by a judge who, before the trial, had expressed
his belief that the.defendant was guilty would be invalid.
Similarly, the members 6f a petit jury must be impartial,
and an indictment may be'éhallenged on the ground of im-.
proper gfand:jury selection.

The function of the House in regard to impeach-
ment is similar to that of a grand jury; and the functioms
of the Senate resemble those of a judge (determining legal
issues) and a jury (determining factual issues) in a'crimiﬁal
trial. However, there are limits to these analogies, for
by its nature impeachment.differs'from judicial proceedings.
| The decision of the Framers to place the trial
of impeachménts in the Senate (rather than in.a éourt)
necessarily has meant that impeachments have an extra -
judicial political aspect, whether consciously intended or
not. The Framers perhaps had in mind an analogy to ﬁhe
judicial role of-the House of Lqrds, but our developed

governmental system is quite different.
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- G. Judicial Review of Impeachments

The issue discussed in this part is whether a
persén_convicted by'the Senate may obtain court review of
the conviction. |

Apparently, none of the four judges who was .
convicted iﬁ impeachment proceedings sought direct review of
his conviction aﬁd rgmoval. However, Judge Halsted L. Ritter
brought an action in the Court of Claims for baék salary.jg/
Ritter claimed that the'Sénate had excéeded its jurisdiction in
that it had tried him on chargés_which did.not constitute
impeachable offeﬁses under the Constifution. The Coﬁrt.of
Claims disclaimed jurisdiction on the ground that the
Senate's power and jurisdiction were exclusive with refefence

to impeachment., Citing Mississippi v. Johnson, 71 U.S. 475

(1866), the Court of Claims stated that the impeachment power,
being vested in the Sehate and the House, was essentially

"political” and not subject'to'judicial review,—

23/ Ritter v. United States, 84 Ct, Cl. 293 (1936), cert.
denled 300 U.S. 668 (1937).

24/ In the Brief for the United States in Opposition to
Cert10rar1 Solicitor General Reed stated that the decision
of the Court of Claims that it had no jurisdiction to look
behind the impeachment judgment was 'clearly correct."
Relying on the terms and history of the Constitution, the
Solicitor General maintained that "impeachment proceedings
are committed exclusively to Congress."

- 47 -



Until recently, the view that impeachment convictions
‘were not subject to judicial_review was generally accepted.
However, ﬁerger and two other recent writersjgy take the
_6pposite position, Berger's views may bé summarized as
follows: The Framers did not intend to deliver the President
(or judges) to the "unbounded discretion of Coﬁgress;" The
Constitution limits the grounds for impéachment, and a
conviction whose basis exceeds thbse bounds.might constitute
a denial of Due Process. Such issues as the meaning of 'high
crimes and misdemeanoré” are properly resolved by the courts.

Powell v. McCormack, 395 U.S. 486 (1969), is a close analogy

‘and indicates that the "pditical question" doctrine is not
 an obstacle to judicial review of an impeachment conviction,
Berger's conclusion and his treatment of the
 history of the Constitution may be questioned., The Framers
rejected pléns to place the trial bf'impeachments in the
Supreme Court or another court. Notwithstanding the contrary
view of Berger, the apparent feasons for rejecting a judicial

role in the trial of impeachments {(e.g., the political nature

25/  See Braht,.ImpeachhentJ_Trials and Errors (1972);
Feerick, Impeaching Federal Judges, 39 Fordham L. Rev. 1
(1970); Berger, Impeachment (1973).
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of the impeachment process) may also apply to review of

impeachment convictions. Cf, Ritter v. United States,
-supra. During state ratification debates, Varioﬁs checks
on the impeachment power were mentioned (e.g., the two-
.stage procesé,-the role of the Chief Justice as presiding
officer when a President is being tried, the fact that
members of Congress are accountable to the electorate). There
appears to be no record, however, of any statement (at the
Constitutional Conveﬁtion or the ratification conventions)
to the effect that judicial review of impeachment convictions
would be available. It is true, of course, that the
institution of judicial review in its present vigor was not
ciearly perceived and discussed at the time of the Constitutional
Convention. |
The issﬁe of the meaning of impeachable offenses
wéuld seem to be more "political" or'subjéctive in nature
than was the question presented in Powell Q.IMCCormack
(i.e., the power of the House to exclude an elected
representative for reasons unrelated to the quaiifications
set forth in Article I).
| in short, given the history of the Consfitution,

the nature of impeachment, the decision in the Ritter case, 
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and the traditional view held by many scholars, Berger's
view that generaliy‘speaking the merits of an impeachment
coﬁviction are subject to judicial review is distinctly a
minority position. An argument can be made that the
Constitution commits to Congress the meaning of "high crimes
and misdemeanorgr and that as a general matter no judicial
review is available, though the Powell case raises a question
mark. There may be a role for the courts at least in certain
limited cir;umstances -~ e.g., an impeachment and conviction
by House and Senate-vofes alone, without any factual inqﬁiry
into an impeachable offense, thus raising both jurisdictional
and Due Process questions; or a Senate judgment exceeding the
sanctions of removal and disqualification, again raising a
qﬁestiqn of constitutional jurisdiction.l

There ére also practical difficulties with
judicial review. One question is whether a statutory basis
for direct judicial review (as opposed to a back-pay suit such

as Ritter v. United States, supra) exists. Also it would be

perilous to have the President's title to office in suspension,
and the Vice President's status in doubt, in the period after

an impeachment conviction and prior to completion of judicial
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review, Further, if the'Chief Justice, having presided
at the Senate trial, felt he had to recuse himself from

Supreme Court réview, a tie vote in the Court could result.
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H. Effect of Resignatioh Upoﬁ Impeachment Proceedings

As a practical matter, if the President should
reéign, this woﬁld probably result in termination of |
impeachment proceedings. | |

The legal issue is not clear. Some scholars, e.g.;
Story, have maintained that a person holding no "office"
or no longér holding office is beyond the scope of the
impeachment power. This view asserts that the primary thrust
of impeachment is to remove an offénding official from his
office. The opposing view rests on the fact that removal
is not the sole sanction, that a person convicted in
impeachment proceedings may also be disqualified from holding
"any office of honor, trust or profit under the United States.”

The impeaéhment_of William W. Belknap in 1876
continued despite the fact that, just before the House |
adopt;d a resolution impeaching him, he had resigned from
his office of Secretary of War., Still, a"major reason for
his acquittal was doubt as to the jurisdiction of the
Senate. Also, Senator Blount, whose case waé dismissed in
1798 by the Senate on oﬁher grounds, had been expelled by the
Senate priér to his impeéchment. In other cases (e.g., Judge

English), resignation was followed by the cessation of impeachmet.

proceedings, :
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A, Introduétion: _

| The pfimgry guides to the concept of impeachéble

| offense are.the historicalldexivatiOn of the C0nétitutiona1_
' provision and the impeachment  and attempfedlimpeachment
proceedings wﬁich have occurred. we do not purport to
analyze.or.evaluaté the various allegétions concerning

the President and his Administration which, as reported

in ﬁhé présé, enter into the public discussion concerning |
the.definition of an impeachable offense.

Article II, section & of:the Cdnstitution:provides
fhatl"[t]ﬁe_President, Vice President and all ciﬁil officers
of the United Stétes, sha1l be reﬁoved_from Office on
Impeachment for?‘énd conviétion of,_Treason,'Bribery, or
other_high Crimes and Miédéameanors." The terms treason
and bribery describe specific offenses defined in the
.criminal and'cﬁmmon law (cf. 18 U.S.C. 201, 2381). Treason
is also defined in Article III, section 3, clause 1 of the
Constitution.

.bégagé has centered.over-the cpntent.to be given

to the phrase "other high Crimes and Misdemeanors." This



_diScussibn focuses on.those words; "Crimes' and "mis-
demeanors" are, of course, familiar terms in.the criminal
law today. Sinée théy'are placed in the same clause as
treason and bribery, and since "conviction"bié reQuired
for removal, one can make a stroﬁg argument, based on the
text of the Constitution.aloﬁe; that;impeachment can only
be predicated on a “high".criminal_offense that deserves
placement next to treason and bribery. 1/ Also the word

"other,"

linking’baék to uegson and bribery, implies that
the phrase "high Crimes and Misdemeanors" identifies
further crimiﬁal dffenSes. Perha?s thé best érgument that
can be made in favor of the narrow or criminal offense
interpretation is that a "strict construction” of the

. language of the Cohstitutibn itself seems so clear that
recourse to precédeﬁt_and history is not necessary.

Related constitutional provisions seem to reinforce

this conclusion. Article I, section 3 speaks of persons

1/ Of course, a textual problem is presented by the fact
that "other high crimes" would suffice if this were intended,
making the word "misdemeanors" surplusage, assuming "high"
modifies both terms. Had the clause said "high felonies and
misdemeanors' it would have been more consistent with this

argument., See A. Simpson, Federal Impeachments, 64 U. Pa.
L. Rev. 651, 679 (1916).
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conv1cted" by the Senate on trial of 1mpead1ment | The
same sectlon provides that the party conv1cted" shall
be subject to indictment and punishment, a possibility that
would not exist, of course, unless the charges were
| eriminai.to”begin nith.' Similarly, the.Pfesident has

powef to pafdon.for ﬂOffences against the United States,
exeept in Cases of Impeachment" (Art. II, §2). Moreover,
"The Trial of all.Crimes, except in Cases of Imneaehment,
shall be by Jury" (Art III, §2). Thus all relevant
clauses suggest the need for a crlmlnal offense,lé/
although of course, they do not expressly forbid an
additional non-criminal penumbra. As shown belew in the
diseussion-of American precedents, ﬁhe Qiew-that ﬁhe
.constituticnal text suggests the need for a criminal offense
has been argued in the past with some success. For example,

 one of Andrew Johnson's counsel stated at his trial:

2/ This theory is, with some qualification, accepted by one
of the most recent books on the subject -- Impeachment:
Trials and Errors by Irving Brant (Knopf 1972), p. 23
("Brant"). There is an alternative argument for the narrow
view based on the idea that English practice was incorporated
into the Constitution and that "it is settled in England

- that an impeachment is only * * * for an indictable offence.
Pomeroy, Constitutional Law 601 (10th ed., 1898)., As is
shown in some detail below, any assumptions regardlng Engllsh
law are subJect to great debate.
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In my apprehension, the teachings, the
requirements, the prohibitions of the Consti-
tution of the United States prove all that is
necessary to be attended to for the purposes

- of this trial. I propose, therefore, instead
of a search through the precedents which were
made in the times of the Plantagenets, the
Tudors, and the Stuarts, and which have been

" repeated since, to come nearer home and see

- what provisions of the Constitution of the
- United States bear on this question, and
whether they are not sufficient to settle it.,
1f they are, it is quite immaterial what exists
elsewhere.

'.Procéedings in the Trial of Andrew Johnson before the

Uﬁited States Senate on Articles of Impeachment (F.J. Rives
& Geo. A. Bailey, Washington, 1868), pp. 273-74 (hereinafter

”Trial of Andrew Johnson').

However, as soongas one turns'to.the background
of the Impeachment Clauée, and the precedents set under.
it,.theﬁattéf becomes far mofe compiicated. There aré
"hiStbrical'preéedenfs and wfifings showing a broad

3/

definition. = And yet when this material is subjected
to analysis the conclusions to be derived become qualified

or uncertain,

3/ See, e.g;,(ﬂmmmﬂﬁeée on Federal Legislation, Association
of the Bar of the City of New York, The Law of Presidential
Impeachment (N.Y., 1974).




Statements abound that impeachment-is a prophylactic
remedy to protect the public interest and mot to punish,
For example, in the opening remarks of the very first such
proceeding, involving Senator Blount, it was said:

* % % impeachment is a proéeeding-purely of a

peolitical nature. It is not so much designed

to punish an offender as to secure the State.

It touches neither his person nor his property,

but simply divests him of his political capac1ty.

8 Annals of Congress 2251 (1798).
~ Bearing in mind that this may be the_agreed'purpose of
impeachment, it would follow that the “eriminality"
requirement would neither be neéessary not desirable as a
'(way of'protecting theupublic. Under this hypothesis,_one
 can conceive of serious abuses of power which have not been
made crimes, Story has said, "The silence of the statute-book"

should not be permitted to make the impeachment power "a

complete nullity." Joseph Story, Commentaries on the Consti-

tution of the:United States, §796, vol. 1 (Littie, Brown &
Co;,'Ath ed,, 1873). The'answer, in part, is that it is 140
years since Story originally wrote these wordg.in 1833, and
he was not summarizing a universal understanding at that time,
Criminal jurisdictién_has grown enormously so that the idea

of restricting impeachments to criminal offenses would not



be as limiting as before.-

Despite the purpose of only "securing the State"
rather than punishing the offender, the feeling of many
citizens and many members of Congress is that impeachment
of a President is, if anythiﬁg,-more serious than an
ordinary criminal trial, "an almost parricidal act", &/ and

' that strict standards should be applied. Moreover as argued
in a case early in this century:
* * % ndtwithstanding what some text writers

have said, I venture the assertion that if you

go out into the cars or on the streets or in

‘your homes and ask the people you meet what is

meant by the words 'treason, bribery, or other

high crimes and misdemeanors,' you will not find

one in a thousand but will say that every one
of those words imports a crime., 2

4/ Raoul Berger, Impeachmént: An Instrument of Regeneration,
Harper's, January 1974, p. 14,

5/ Statement of Alexander Simpson on behalf of Judge
Archbald, 6 Cannon's Precedents of the House of Representatlves,
646 (herexnafter ""Cannon'").




_:A.review of historical material follows. Parts B,
C and D deal with the historical derivation of the
Constitutibnal prdvision. Part E_considers the_impeachment '
proceedings which have taken.place in_this_cquﬁtrj..
1f there is one lésson to be learned'ffom this
matérial it is that nothing can be considered resolved
concerning the concept of impeachabie foénses. The same

basic arguments are repeated in each succeeding proceeding.



B. The Constitutional.Conven;ion of 1787:

The available récords of the Conventidn indiéate that
the term "high.Cfimes and Misdemeanors" was not intEﬁdéd
to be éompletely open-ended but do not teach us a great
deal more, .The:readér should understand that our |
perception of what debate occufréd'at the Cpnvention is
_based largely'on notes of participanﬁs; principally_Madisbﬁ,
- which do not approximate the completeness of'accuracy of
present day records, 6/ |

A numBervof different plans for impeachﬁent provisions
were put'forth by various délegations at.the end of Maj |
.1787. A:firét decision, though not a final one, was madé
early in the Convention.  A motion was adopted to add to
the article on executive power, a provision for the executive
"to be removable on impeachment & conviction of mal-practice

or neglect of duty."” 1 Farrand, The Records of the Federal

Convention of 1787 88 (1937 revised ed.) (hereinafter

"Farrand''). Subsequently there was discussion as to whether

67V A more comprehensive description of the Convention as
it relates to all clauses relating to impeachment will be
found elsewhere in Appendix II. See also J.E. Kallenbach,
The American Chief Executive 51-56 (19%66); J.D. Feerick,
Impeaching Federal Judpes: A Study of the Constitutional
Provisions, 39 Fordham L. Rev. 1, 15-23 (1970) ("Feerick').
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:he_President should be subject to~impeéchmént at all. An |
unsuccessful effort was made to delete thé clause.ﬁrqviding
for the removal of the President.. On July 20, a débaﬁe 
took place concérning impeaéhment of the President.

Varying reasoﬁs.were given for having'such a.provision.as
well as for omitting it. Tﬁe discussion suggested that
matters not criminal or necessarily criminal in nature could
. be impeachable, Thus' such grounds as'"negligence,"

"incapacity,"

and "oppression' were mentioned. 1In addition
some bases for impeachment,'more likely to be criminal,.éuch
- as ”corrﬁptioﬁ” and '"peculation' were bfought:up, 2 Farrand .
__‘atj64;69._ The'Convention then agreed again to the clause
- (previously adopted while sittihg as the Committee of the

. Whole) with impeachment grounds giveﬁ as “malpractice or
neglect of duty." 2_Farrand.at 61 and 69. On July 26, the
Convention reaffirmed this definition. 2 Farrand 116.

The decisions made up to that point were referred to
é Committee of Detail which drafted and presented its
report. The committee's report provided that the President
could be.impeaqhed for "treason, bribery, or corruptionm."

2 Farrand 185-86. A subsequent.report of a different

committee limited the grounds further to either "Treason,

‘or bribery." 2 Farrand 499.
| - 11 -



The impeéchménf.provisiqns were taken up again by the
Convenfioﬁ on Sepﬁember_B.' The limitation of impeachment
to_"Treason.& bribery" wés'questioﬁed. 2 Farrand.SSO.

It was noted that tfeason, as défined in‘thé Constitutibn;
- would not reaéh many greaﬁ'and dangerous offenses, nor.
 wou1d.attempts to éubvert the:anstitutidd be covered. Col.
Mason-proposed therefore to add "maiadministratiﬁn” as
a ground for impeaChment; However, Madison éaid that so
vague a term as "maladministration" would be equivalent to
placing the tenure bf the President."during pleasufe of
the Senate.'" Gouverneur Morris said that an election eﬁery
four yeafs would suffice to prevent méladministration.
In light of this criticism,'Madison's notes show that the
term ”maladministration” was withdrawn and the words "other
high crimes & misdemeanors" - were substituted and adopted.
2 Farrand 550.
From the Conﬁéntion_notes some conclusions can be
argued: |
(1) The term."high crimes and misdemeanors" meant
something narrower than "maladministration." The.notion
that a President could be rémoved'at the pleasure of thej

Senate'simply if there were enough votes was rejected. 7./

7/ HBowever, our only Presidential impeachment (continued)
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However, there is no specific record.of'any discussion of
wha: it did, in fact, meaﬁ.' As far as we can tell, it ﬁas
‘not used iﬁ the Convention in connection with-impeachmeﬁt-
until the end of the debatg'on the impeachment clause.
| However, the use of the words high miSSEmeanors.was propbsed
by the Comﬁittée of Detail and then rejected in conhection
with tﬁe Extrédipion Clause.(Art. V) wherg it was recognized
as'having a 1imited, technica1_meaning. 2 Farrand 174, 443;
Berger 74. What was meant'by_limited énd technical is not
showﬁ in the records available. ‘However, the fact that thé
Committee recommendéd the wdrds in connection,ﬁith extradition
in ﬁhe first instanée shows a cfiminal law connotation.

:(2) Although there was.a passing reference af the Con-
vvention.tb the impeachment of Wafren Hastings'of the British
East.Indié Compény, which was then pending in-England (2_ .

. Farrand 550), there is no documentab1e intent to adopt

7/ (cont'd) to date, that of President Andrew Johnson, has
been viewed as an example of this very thing. If there is
no judicial review--a matter never definitively resolved--
congressional votes could end the matter. An example of
this perspective is the statement of Attorney General
Kleindienst that a President can be removed without evidence
merely by obtaining enough votes. See Executive Privilege,
Hearings Before the Subcommittee on Intergovernmental Rela-
tions of the Senate Government Operations Committee et al.,
93d Cong., lst Sess., vol, 1, p. 52 (1973).
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English p:acﬁice and.precedent on impeachment,

(3) Mos£ of.tHe recorded discussidh at the_Convention,
‘which suggested that iﬁpeachment would Be availablé for non-
criminal offensés,_ﬁook pléce some six weeks before the
adoptibn of the term 'high crimes and.misdémeanors." 'The
Framers seem to have»been offe:iﬁg reasons for impéaéhment
rather than definitioné of impeachable bffenseé.. At thét.
timefthe'phrase before_tﬁe Convention was "malpractice or

‘neglect of duty,"

clearly a much broader définitidn'than
the final text. In the absence of any difect-discussion of
the fiﬁal wording,_dne could argue that the‘text itsélf.
should bé:relied on as the main source of iﬁtefpretétion.

It might be said, of doﬁrse, tha;'those whb six'wéeks_
before had advocated a broader claﬁse would have objéctéd
if they thought that the language finally.adopted did not
meet their intentions. Howéver,'it is just as logical to
assume that they wefe, as the end of the summer in.
Philadelphia neared, more :eady to comﬁromise. There were,
és ndted, those'whp sﬁpported even ﬁarrower grounds,'such
as ”treason.and bribery" and those who thoﬁgﬁt that an

impeachment provision was not necessary at all,

. One therefore must read with care writers who make



vrather free use of quotations from early in the Conmvention,
such as "negligence" and "perfidy," to show what the final
‘definition means. See, e.g., Anthony Lewis, "Negligence

or Perfidy"™, N.Y. Times, December 10, 1973, p. 37; and

Berger, p. 89.
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- C. Post-Convention Statements:

In the period following the Convention statements were
made which are often cited as casting light on the meaning

of the impeachment clause.

1. Ratifving conventiqns.

The state ratifying conventidns.might be given weight.
Indeed, it could be argued that the vieﬁs of the ratifiers
ére more relevant than what was said at the Convention;

The records of the}Convention were Secret at the time of
ratification by the states. It can be said that it was the
Constitution as understood by the Ratlflers that was adopted.

It should be recognized, however, that there is no sus-

tained analysis of impeachment in the ratification debates.

Fairly complete records exist for only a few state conventions.

One cannot assume therefore that what is available represents
a universal understandihg. This furnishes an additional |
reason for reliance.on theicbnstitutional text itself.
{A more comprehensive discussion of the state ratifying
conventions can be found in Appendlx II)

Some clues do emerge however. One idea put forward 
‘was the concept that impeachable offeﬁsesmust be "great"

ones.  James Iredell, later a Supreme Court Justice, said



~ of impeachment in the North Carclina Convention that

"the occasion for its exercise will arise from acts of

great injury to the community." 4 Elliot, The Debates in

the Several State Conventions on the Adoption of the

Fedéral Constitution 113 (1836) (héreinafter "Elliot")._
Another North Ca:dliﬁa delegate.said,:hat'impeachment
_"is,é'mode of trial pointed_dut for.great misdemeanors
against‘thelpublic." 4 Elliot.AS. 8/

However, ﬁhere were other statements, showing a
variety of ideaé as to what impéachable offenses were.
Fo:_example, Madison said in the Virginia Convention that
"if the fresideﬁt be-COnnected,,in_any suspicious manner,
with any person, and there be_grounds to believerhe will
.shelter him’ﬁ he may be impeached. 'He also said that
were the Presideﬁt to commit apything so atrocious as to
summon only a few states tb cbnsider a treaty he would be
impeéched_for é misdemeanor. 3 Elliotv498, 500. 1In North

Carolina, Iredell séid,-"l suppose the only instances, in

8/ Based on this Berger repeatedly makes the point that
impeachment of a President can only be for a ''great offense.’
See pp. 88, 124, 146, 162, 163.

t
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which the President would be 1iab1e to impeachment; would
be where he had received a bribe, or had écted froﬁ_some.
- corrupt motive or other," 4 Elliot 126. Delégatés in
South Carélina'said that'thﬁse are impeachable wﬁo behave
amiés or betray“or'abuse publiﬁ ﬁrust. 4 Ellio#'276;:281.
Many of thbse remarks describe the impeachment
power in terﬁs which were broad enough to include.ériminal
conduct, but which did not neceséérily require it. This
would be_ﬁrue of éuch.wqfds_as "abuse of.truSt." And
certainly, there was a recognition given.that impéachment
could be brought for disregard of’the'éccepted pfocesses
of government even though no crime be committed. A gbpd
example'isﬁMadison's hypothetical concerning summoning
only a few states in order to secure app:oval for a treaty.

2. The Federalist

A leading source of constitutional interpretation is

The Federalist;-a'collection of essays, primarily by
Madison and Hamilton, whose purpose was to explain and
support the newly drafted Constitution at the time that

it was being considered by the states. It was carried in
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the néwspapérs.of the day and thus, in theory, available
to the ratifiers. We do not, however, find it being cited

in the state conventions.

In Federalist ﬁo. 65, Hamilton discﬁssed impeachmeht_
énd gave the reasons for the Senate being chésen as the
forum for.fryingVimpeachments. Indirectly he cast light
on the mnature of what was considered impeachableﬁ

The subjects of its jurisdiction are those
offenses which proceed from the misconduct

of public men, or, in other words, from the

abuse or violation of some public trust.

They are of a nature which may with peculiar
propriety be denominated POLITICAL, as they

relate chiefly to injuries done immediately

‘to the society.itself. (The Federalist, The Central
Law Journal Co., St. Louis, 1914, vol. 2, p. 17.)

Hamilton also noted that an impeaghment case "can never
bé tied.doﬁh by such étriét rules * * * ijn the delineation
of th¢ offense by the prosecutors,.or in the construction
.of iﬁ by the.judges, as in common cases serve to limit the
o discfefion of courts in.févor 6f personal security." 1Id.
at 19;7 Hé speaké_also of "Thé awful diécretion which a
court of impeachments must necessarily haﬁe" és a reason
for not giVing the §ower to try impeachments to the
Sup:emé Coﬁrt.: Ibid. Hamilton's analysis is the most

systematic exegesis of the impeachment provisions that we
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haveyfrom-the ratification period. It makes clear that an
impeéchmeﬁt proceeding would be likely to have factional
animoéities (lg,'at 17) and because 6f thé great discre-
tion involved was quite different in its jurisaictional_
éspeéts.and ténor from thé cases brbught in‘fhe érdinéry
courts, instead, impeachménts are brbédiy aimed at abuses
of the public trust. Thié; of.cburse, cuts against any
argument for a narrow défiﬁition of high.crimes-and mis-.
demeanors limited to criminal offenses;

3. The First Congress.

Statements made at the First Congress are often cited
as being authoritative_on ﬁhe.meaning of-the‘Constitution.
Under convéntional notibns of éonstruction-statemEnts made
.subseQuent to an enactment by individuals in_Cohgress .
ordinarily are to be discounted. .Ne§erthe1ess, both
Qriters and the courts have recognized that the construc-
tion given to the Cénstitﬁtidn in thé First Congress.is
entitled to particuiar weight becaﬁse it included persons
both from the Convenﬁioﬁ which framed the Constitution
and from the state coﬁvenﬁibns.which had adopted it. E.g.,
Berger.283-28h,"é£a éases.éited; At the same time, ﬁhe

decisions and views of the First Congress are not always



coﬁélusivé.on'constitutional ﬁpints;_ Fairbénk Q; United
States, 181 U.S. '2_83,- 306-312 (1901). |

Some of the Staﬁements often cited és defiﬁiﬁg whét
is impeéchable were made in.the First Cohgfess. Théy were
_madezin.é debate on the question whether the PreSidenf had -
the right.to remove.eﬁecuﬁive bfficers; Incident-to this,
references Qefé made.to impeachment proéeedings. Arguing
for the.Presideht's right to femove officers bj Himself,
ﬁadison séid:. | | |

I think it absolutely necessary that the
President should have the power of removing
from office; it will make him, in a peculiar
~ manner, responsible for their conduct, and
subject him to impeachment himself, if he
suffers them to perpetrate with impunity
high crimes or misdemeanors against the United
States, or neglects to superintend their conduct,
so as to check their excesses. 1 Annals of
Congress 372-373; see also id. at 380.

- Madison also said, concerning the advisability of empowerihg

the President to remove executive officers:

The danger, then, consists merely in this: the
President can displace from office a man whose
merits require that he should be continued in
it. What will be the motives which the _
President can feel for such abuse of his power
and the restraints that operate to prevent it?
In the first place, he will be impeachable by
this House before the Senate for such an act
of maladministration; for I contend that the
wanton removal of meritorious officers would
subject him to impeachment and removal from his
own high trust. 1d. at 498.
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One.might point out that'this 1atter statement does not
appear to.be eonsistent with what Madison's own notes -
shoﬁ-that he himself said at the Conventioﬁ. As

indicated, suéra, he.objected at the Convention to impeach-
ment for 'maladmin{stration".since this would amouﬁt to

.the Pre81dent serv1ng.at the pleasure of the Senate.._.
Slnce many people are asked to re31gn posts who can be

saxd by someone_to_have merit, the example could be advanced
to prove the validity of Madison's objection to impeach-

- ment»for ""maladministration." .Such_"wanton removel" could be
acc0mpiished in a criminal context, of coﬁrse, Such as a
consPifecy_to obstruct justice, Nevertheless,-tﬁis oost-
convention remark by Madison can be c1ted in support of

_the contention that conduct that is neither criminal nor

a violation of law might be considered impeachable. 9/

9/ Compare, however, the analysis of Brant, p. 22,who
argues that the context of Madison's remark shows that
"eriminality" would be required.



D. The Relevance of British Precedent:

‘As indiéated, exaﬁination:éf the récordé of the Federal
Convéntion of 1787; sﬁgra,'reveals no.attempt tb explain
the derivation of the words "high Crimes and Misdemeandrs."
In the state ratifying c0nventions'thére:w¢re seﬁeral- |
references to the English practice. However, they fall
cbnsiderably short of indicafing an intention to incor-

porate British practice regarding the definition of an

”_impeachable offense. 'In The Federalist; Hamilton
referred to the British-”model" of having one House pro-
‘secute and the other sit as jury, and described the use of

impeachment in England as a "bridle" (Fedefalist No. 65,

vol. 2, p. 18),. However,'one.does not have to assume that
" he was doing'morg than drawing analogies and justifying
the exceptions to the separation of powers found in the
American cénstitutional-provisions relating to impeachment.
One might certainly conclude that in adopting a

Constitution of limiﬁed poﬁers.the Fraﬁers reacted to and
réjectgd some precedents in British law generally and the
impeachment area Specifically%QKBrant, p. 13, 41-42, For

example, Kallenbach writes:.

10/ British practice itself, however, varied over the
centuries, as discussed in Appendix II,
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- By limiting its use to public officers, by
defining with some particularity the grounds
upon which impeachment charges might be based,
and by limiting the punishment that might be
imposed to separation from office and possible
disqualification from officeholding in the _
future, the Framers converted this ancient de-
vice for special trial into an instrument for
disciplining public officers by removal from
office for misconduct. J. Kallembach, The
American Chief Executive 51 (1966).

A nineteenth centry text goes further:

we must reject the interpretation which makes
impeachment under the Constitution co-extensive
‘only with impeachment as it practically exists
in England. The word is borrowed, the procedure
is imitated, and no more; the object and end of
the process are far different. Pomeroy,
Constitutional Law 608 (10th Ed. 1888).

In related areas, in deviation from British practice, the
" Framers had prdhibited bills of attainder (which involved
legislative punishment'with'ﬁo trial at all), prohibited

ex post facto laws and limited the definition of treason

‘which had been subjeét to abuse (Berger 54-55), Subse-
quently, for similar reasons, both the Due Process Claﬁsef
and Free Speech Cléuses were.addpted.

In the first impeachment triai,.that'of Williaﬁ |
-Blount in 1798, the issue was raised.as'to the relevance
of following English*pre;edent.v The House Manager had

claimed that the'English practice of impeathing'privéte



citizens ¢oﬁ1d be_fclloﬁéd by the Ameriéan Congress.

8 Annals of Cong. 2254, 2291 ff. In reply, defense
couﬁsel bointed out that the Constituﬁion Hid not
expresslﬁ adopﬁ'the.common 1aﬁ'and.that'it wﬁs.qués-
tionable whether precedent should be taken '"from the
dark and barbardus pages of the common law,_with.ali
;he.féudal_rigor and appendages." Id. at 2264. 1In
facﬁ éounsel éited a_variety'of casés.to show the
”extravagaﬁt length to which the ancient common law
~doctrine of impeaéhments had been extended.” ;Q; at
2265. He argued that "thé'Constitﬁtion presents.a'
complete and consistent systemﬁ--it declares who shall
impeach, who shall try, who may be impeached, for what
offences, and how the delinquents_shaii be:pﬁnished."
1d. at 2?68. The English precedent was implicitly .
rejéctéd since the charge was d;smisséd._ 3 Hind's

Precedents of the House of Representatives 679 (1907)

(hereinafter,“Hindﬁ) (references are to pages except where.
sections are designated).

Counsel ?or Andrew Johnson ﬁoted the.contrast in
the two forms of Government--English and American. He

referred to the fact that some of the articles voted by



the House based on JohnsonfsISpeeches-violated the First
Amendment :

That is the same freedom of speech, Senators,
in consequence of which thousands of men went
to the scaffold under the Tudors and the

" Stuarts. Trial of Andrew Johnson, p. 277,

DéSpite this American background, it has been aésﬁmed or
argued by writers'that the words of thekimpeaéhment
clause afe derivéd from British law and that one should
thus rely on British pfactice.f'This is é major thesis of
Berger's recent book, |

Berger traces the phrase "high Crimes and Misdemeanors"
to an impeachment proceeding in 1386 (pp. 59, 61). He
shows that the term did not exist'ét thét time iﬁ the
ordinary cfiminal 1aw_and concludes that'high érimes aﬁd
misdemeanors appeaf to be words of art confined to-

impeachments. Berger 61-62.

How much detailed knowledge of English history one
can impute to the Framers is uncertain even if the
~assumption that they consciously referred to English '

practice is valid. Berger lists a number of impeachments

(pp. 67-69) whose source is given as Howell's State Trials,
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puﬁlished'iﬁ London 1809-1826, after the Convention.h
Berger'3l6;..At'tﬁe same time he provideS-evideﬁéé
regérding the general avéilability of.English matérials
td the Frémer$ and the fact that some had studied in
England, .Bergér 87. | | |

| The Britiéh precedenté compiled.by Bergef show that
. impeachﬁents_Weré bfoughﬁ for matters that were not
crimes.énd perhaps did_not_even violate any clear legal
standard;  Nonethe1ess, the charges often reciﬁed that
| such mattérs constituted high'crimes and misdemeanors,
_iﬁ.1626 the Duke Of_Buckingham was charged, among other
ﬁhings, wiﬁh thé fact that though yéung and ine#periénced,
he pfééured.offices for.himself; thereby blocking the
deserving;. Berggr 68. | |

| .A.number of pfecedents do charge violétion of sbme
.officiél dutj or norm. For example, a Lord Treasurer
ailowed:tﬁe office of ordnance to gb unrepaired though
- mdney was appropriated fbr that purpose.and.he allowed
ﬁbntracts for gféatly'needed powder to lapse for want of
paymeht. A Commissioner of the Navy was ché;ged in 1668
with negligent preparafion for the Dutch invasion and

_ with loss of a ship through neglect to bring it to mooring.
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A Chief-Justiée.dischafged a graﬁd jury before.it made its
ﬁresentménts thérebyckstructing the pfeéentments. .A.
mayor of London wés'chargéd with thwarting.Parliament's_
~order to store arms and ammunition in storehouses. - Ibid.
Bérger.hotes.that theICharges are reducible'to. |
'_intelligible categories including misappiiéétibﬁ of funds,
_abﬁSe of'officiai power, neglect ofndﬁty;eﬁcroachment
_on_dr contempt qf ﬁhe.prerégatives.df Parliamént,
corruption, betrayal'of trust_and giving pernicious advice
to the Crown. These pfeCedents estaﬁiish that it Was.
unnecessary under'English law for an.act to be'a criminal
or even.a non;criminal violétion of existing law to be
a high crime or misdemeanor. He states thaﬁ these categories
" may be tékep to.outline the boundaries of ﬁhe phrase."high
Crimes and Misdemeanors" at the time of the Convention.
(pp. 70-71).

~ Although thié ﬁay be true of British practice, the
conclusion &oéé not necessérily follow that the Framers
meant to give the phraée the same content. Much of what
the Frémers.did - was a reaction against rather than é |
copy of the British modél.

Further, Berger concedes that the phrase "high Crimes



and Misdemeanors" was to be given a "limited", "technical meaning.
' Berger 71, 298, As we have seen, supra, from the history

 of the clause at the Convention, "maladministration," a

‘term which would have covered many of the British precedents,

was rejected.

Moreover, even the English background, as it may have
been perceived in Philadelphia’in.1787 is not all that:
clear., We have not made an independent examination of the
British precedents. However Simpson, an authority on
impeachments, pointed out the difficulty of deciding
which British precedents to select, if one decided that
they were relevant at all, noting that the more recent
impeachments reguired an indictable of fense:

the question arises which of the English

precedents are you going to accept, in view

of the fact that some hold that an impeach-

able offense need not be an indictable one, and

others hold a precisely antagonistic view,

Are you going back to the days when a man

was impeached simply because he happened to

have been put in office by those who have

themselves just been turned out? If that

is the view you are going to accept then

perhaps every four years in this country

there will be a wholesale slaughter, But
if you are going to accept the best



- precedents which appear upon the EngliSh reports,
and especially those down near to the time when
the Constitution of the United States was adopted,
then those best precedents show that, except for
~an indictable offense, no impeachment would lie
under the laws of England. 6 Cannon 646. 11/
Berger .concedes that the view that impeachment must rest
upon a violation of existing criminal law "has‘thé imprimatur
of Blackstone." Berger 55. Perhaps the best known and most

accessible source of English'éommon law in the United States

was'Blackstone'ssCommentaries on the Laws of Eng}and, pub-

lished some twenty years before thé Federal'CGnventidn.
Other Engllsh pre-Convention sources agreed with the criminal-

v101at10n-concept. Berger 56. See also Pomeroy, Constltu-

tional Law 601 (10th ed.‘1888). Thus, even if Berger is
technically correct in showing'that'Blackstone'and others
had not stated British historical precedent.ccrrectly, the
 fact that such well known contémpdraﬁeous commehtators
embraced the restrictive interpretation may well haﬁe_
'infiuenced the Framers, assuming they considered the matter

at all., 12/

11/ Statement by Slmpson whlle acting as counsel for Judge
Archbald in an impeachment trial in 1913, But see Simpson,
- Federal Impeachments 64 U.Pa.L.Rev. 651, 683-86 (1916).

12/ Cf. W. Bates, Vagueness in the Constitution: The Impeach-
ment Power, 25 Stanford L. Rev. 908, 911 n. 22 (1973).
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It may be inappropriate therefore to swallow "true"
English history whole as part of 6ur-anstitutidn,.;§/

- and'ignore'thé Fqunding-Father's'undérstanding of it.

- 13/ Compare the minority views (5-4) of the Judiciary
Committee considering the impeachment of Andrew Johnson:

The idea that the House of Representatives may
impeach a civil officer of the United States for any
. and every act for which a parliamentary precedent
can be found is too preposterous to be seriously
considered. 3 Hind 840, ' i
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E. Aﬁerican Impeachment‘Preéedents;

Perhabs the most important source of 1aw concernihg_
~ impeachment is.the experience of Congress in conduéting
impeachmen: proceedings. 14/ The Hduses of Congress-lbok
'primarily to their own preéedents;-the practical con-
étruction of the Constitution. There have.beeﬁ twelve
impeachments votéd.by the House. 15/ All have involved
Federal judges with the'exceptioﬁ of President Andrew

Johnson (1868), Secretary of War William Belknap (1876),

14/ There are a number of stray judicial dicta which relate
to the scope of impeachable offenses. However, they do not
appear to be carefully considered nor have they arisen from
impeachment proceedings. Compare Kilbourn v. Thompson, 103
U.S. 168, 193 (1880) (suggesting that in the absence of
"ecriminality'" impeachment could not be brought) with Ex
parte Grossman, 267 U.S. 87, 121 (1925) (suggesting that
excessive use of the pardon power might be impeachable).

See also The Legal Tender Cases, 79 U.S. 457, 535 (1870)
(noting that impeachment is part of the power of Congress
'""to punish crime"); Langford v. United States, 101 U.S. 341,
343 (1879) (President may be impeached for "wrong-doing').

A majority of the texts indicate that high crimes and mis-
demeanors are not specifically limited to criminal conduct.
Most do not attempt the kinds of distinctions made in this
Appendix, particularly regarding the differences between
judges and executive officers. For summaries of what the
texts indicate see Feerick at 55 and Berger at 58.

15/ The articles of impeachment in the twelve cases which
reached the Senate are set forth in Impeachment,Selected
“Materials, House Judiciary Comm. Print, 93d Cong. lst Sess.
125 ff. (Oct. 1973).
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’and Sgnatpr Williém Blount (1597). Only four convictions
‘have been obtainéd; no execﬁtive officer has ever been
" convicted. |
The.lafge'number of proceedings agéinst judgés
cbmplicateé_aséessﬁent‘of their precedent value in a
broceeding.iﬁvolving the President. It has génerélly
been thé_expressed dpihion of.the House that judges.can
be.impeachéd for lack of good behavior or misbehavior.
Thé'Constituﬁion provides that Federal_judgési"éhaii_holdv
fheir Officeé during good Behavibﬁr." Art; 111, Sec. 1.
These words are not speéified among the-grounds'for‘
_impeachment.set oﬁt inlArtiéle.II, éection 4. The notioﬁ
that.judges can Ee impeaéhed fof misbehavior haé.beeﬁ |
criticized. E.g., Berger 132, 164; Feerick at 51-52.
.'HGWeVef, it ié cléar that the proceedihgs against judges
héve been strongly“influeﬁced by ﬁhié factor. lé/ Matters

that might not be considered high crimes and misdemeanors

16/ See "Memorandum Concerning the Congressional Impeach-
ment Power as it Relates to the Federal Judiciary" by
Bethel B. Kelley and Daniel G. Wyllie, reprinted in Legal
Materials on Impeachment, House Committee Print, 91st Cong.,
2d Sess. (Aug. 11, 1970), p. 6. The memorandum argues that
judges can be impeached for misbehavior and reviews the
precedents as they relate to this issue.
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with regard te:non-judiCial officers-have been included
in the charges agalnst judges. Judges have been formally _
charged with misbehavior as well as high crimes and mis- |
demeanors. E. -0 6 Cannon 686 (Archbald) 80 Cong Rec.
3486~ 88 (thter) _However, no judge has been removed
for misbehav10r alone. | |

furthermore, there is difficulty in Weighing_impeech—_
ment prdceedings.. A VOte_of_the House .te bring charges |
'caﬁ be taken as a judgment.that certain aCts constirute
high crimes‘aﬁd misdemeanqrs, if proven. However, as

Hamilton pointed out a court of impeachments has an "awful

_discretion.” FederaliSt No. 65; Sugra. Even if the.facts
‘were proﬁen, a Senator could vote aga1nst convictlon because
_removal from offlce was warranted Special verdicts are not
taken on separate issues; such as.whether certain acts consti-
tute impeachable.offenses. 3 Hind § 2339.

Thus; failure to cenvict does not necessarily amount
to.a holding.that the charges were not_high crimes and
‘misdemeanors. Attempts to‘read historical or political
"holdihgs”«into some of_the acquirtaIS'may be legitimate
exercises ih aﬁaiysis._ However, they tend to be

particularly debatable. A review of the precedents follows,



1. William Blount.

Blount, a U;S. Senatér ffom Tennessee, was impeached
in 1798_f§r high.érimes and_misdemeano;s.; He was charged .
 with violating Ame?ica's. neutrality and the laws of the
United States by cbnsPifiﬁg_to transfer to England Spanish
‘territory_in Florida and’Loﬁisianawwhile Spain and England
'wére.a; war; with'éonspiring in violation of law to under-
mine the confidence of Iﬁdian tribes in an agent of fhe
United Statéé appointed to reﬁiée among them; with'attempt-
‘ing to'sedﬁce énother.éfficial from his duty and with
attempting tﬁ.fbmént éertaih tribes to disaffection
toward the United States. 3 Hind 5_2302. Blount was
ordered'hy the Sénété to be takgn'into cﬁstody until he
..posted bond. 3 Hind 647. The Senate dismissed the
chargés 6n_£he ground that Senators are not_impeachabie. lz/.
.3 Hind § 2318. In his énswer to the charges Blount's counsel
‘noted that he had not been éharged with having}committed

any '"crime or misdemeanor." The answer went on to say that

17/ The Senate had previously expelled Blount for "a high
misdemeanor entirely inconsistent with his public trust and
duty as a Senator,' based on the charge of seducing an agent
among the Indians. This was not a statutory offense. In re
Chapman, 166 U.S. 661, 670 (1897). :
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the courts of the States as we11 aslthosevof the United
States are competent to.punish "crimes.and_misdeméano;sn
if they havé béen perpetrated. 3.Hind § 2310. It does
.not appear that Biduﬁt aréued that the charges did not
émouﬁt to indictable offenses. .Perhaps this was because
it mi'ght have uzidgrmined .h'is‘principal and successful
argument?-that éhe Senaté ha&.ﬁb jurisdicﬁidn aﬁd;that
the courts could thué‘ﬁandle thé mattef. |

2. 'John Pickering.

In 1804 U.S. District Coﬁrﬁ Judge Pickering was
impeached for high criﬁés'and misdeﬁeanors in four articles.
3 Hind_682. Three articlés refefred.to coﬁduct in Qiola-
tion of law during é suit to-con&emn a ship aﬁd its cargo.
It was charged that he retﬁfned the ship to its owner
without obtaining a bond for the value of the ship and a
certificate from its owner showing all duties paid as.
required by'law, that ﬁé wrongfully refused to hear govern-
ment testimony, aﬁd that ”wickedly" intending to violate
the law, he refused the Governmént;s claim for an appeal
from his decision. The last article charged that he was
intoxicétéd and used profanity on the bench. 3 Hind 690.

Pickering did not answer but his son produced evidence of
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his inéanity. He was convicted on all four articles,
Thus, in the first impeachﬁent conviction Pickering ﬁas
found on the first ﬁhree articles to have violated the
‘law altthgh these did not charge criminal offenses; .In
being drunk and committing blasphemy on the bench, he can be
said to have ébuSed his office. 18/

L Most accounts refer to Pickering as being insane at
the timé. Some Senators opposed_admiééion of evidence
on this point on the ground that it ﬁould preclude con-
viction for high crimes and misdemeanors. This can be
said'to have reflecfed the view ﬁhat the pr0ceedings.were
criminal in‘nafqré and if such evidencé'were introduced the
requisité intent could ﬁot be foﬁnd. However,'the evidence
was admi;ted and he ﬁas*nonetheleSs ponvicted and removed.
'Feerick.27. This is conéiétent with.the idea that the
purpose of impeachment is proph&lactic:in nature, designed

_to protect the-pﬁblic rather than punish.

18/ Intemperance has been described as a misdemeanor.
3 Hind 800. - |



3. ' Samuel Cﬁase.

In 1804 éight articles of impeach@ent were voted

. agéinst.Associaté Supreme Cburt Justice Samuel Chése.

Six concerned his actions}while presiding on cifcuit at
tréason and sedition tfials’and two concerned addresses
delivered to graﬁd-juriés. 3 Hind 722;24. He was charged,

inter alia,'with permitting a juror to serve knowing that

he had made up his mind prior to the trial; with refusing
to admit certain evidence offered by.the defense, and for
arresting the defendant when only a summons should have
‘been issued. (See Berger 224 ff. for political and
historical detail.) The triai gave rise to debate as to
- what constituted an impeachable offense. Chase was
represeﬁted by Luther Martin who had been a delegate at
the Constitutional Convention. He argued that under the
Constitution only an indictable offense was impeachable:

There can be no doubt but that treason and

bribery are indictable offenses. We have

only to inquire, then, what is meant by =

high crimes and misdemeanors? What is the

true meaning of the word "crime?" It is

the breach of some law which renders the

person who violates it liable to punish-

ment. There can be no crime committed
when no such law is violated.



* * *

Thus it appears crimes and mlsdemeanors.

are the violations of a law exp051ng the

person to punishment, and are used in

contradistinction to those breaches of

law which are mere private injuries, and

only entitle the 1n3ured to a c1V11 remedy.

3 Hlnd 762.

Martin also pointed out that all the provisions of the
Constitution relatihg to impéachment use criminal law
terminology. 3 Hind 767 68. Another of Chase's counsel
argued that it was 1mportant "to repel the wild idea that
a judge may be 1mpeached and removed from office although
he has violated no law of the country, but_merely on the
'vagﬁe and changing opinions of right_andrwrong."' 3 Hind
760.

The House Managers argued before the Senate that
impeachable offenses need not be indictable. Since the
Constitution restriéts punishment to removal and dis-
qualificatioﬁ'from office, it can be said to distinguish
between indictable and impeachable offenses. 3 Hind 739.
The Managers also took the position that judges could be
impeached'for misbehavior some aspects of which may be
indictable and some not. 3 Hind 740. Despite the
"misbehavior" argument, the vote was on whether a high crime

or misdemeanor had been committed. 3 Hind 771.
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. Chase was acquitted on all charges. . Justice
Douglas has stated the lesson of this trial to be that
"our tradition even bars political impeachments." Chandler

v. Judicial Coﬁncil; 398 U.S. 74,_136_(dissenting'opiﬁion)..

Other sources state that the acquittal was influenced by
the arguments that offenses must be indictable to be
impeachable. Corwin says that Chase's acquittal "went

far to affix this reading" until after the Civil War. The

Constitution of the Uﬁifed Sﬁatesj Analysis.anﬂ Interpreta-
EEEE’ 5. Doc. No;-39;.86th Cong;, 1st.S¢ss; p. 557.

To.fhe same effect see'thé_Minority Requt.of the Hqﬁse
Judiciafy Committee concéfning President_Johﬁsoh's ﬁroposed
impeachment (3 Hind 839): |

1f this case establishes anything it is that
an impeachment can not be supported by any
act which falls short of an indictable crime
or misdemeanor. This point was urged by the
able counsel for Chase with great ability and
pertinacity; and the force with which it was
presented drove the managers of the House of
Representatives to seek shelter under that
clause of the Constitution which says: '"The
judges * * * shall hold their offices during
good behavior."

 As noted, counsel for Chase was one of the Framers. In
the first impeachment contested on the merits he and

co-counsel were able to make the argument'sufficiently
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"~ well to "obscure" the issues.  Berger_228;‘

4, James.H. Peck.

'Péck; a Federal district judge, was impeached in 1830
for "high nisdemeanors." It was charged that he wrongfully
convicted an attorney of contempt. The basis for the con-
tempt was publication by the attorney of a'reply-to Jan article
by the judge. 3 Hind § 2370. In respect to the impeachment
clause, per se, the Managers clearly indiéated that its
"technical meaning" required an indictable offense, but they
also felt that at least regarding judges a broader approach
 was preferable:

If * * * it shall be decided that no offense, no
conduct of an officer, unless it be a high crime
‘and misdemeanor, within the technical meaning of
these terms, and punishable by some known and
existing criminal law, is impeachable, what would
be the condition of our Government, and especially

~ the judicial department? (3 Hind §2380) (Emphasis
added.) o _ :

A judicial misdemeanor consists *¥ * * in doing an
illegal act, colore officii, with bad motives, or
in doing an act within the competency of the court
or judge in some cases, but unwarranted in a
particular case from the facts existing in that
case, with bad motives. 3 Hind §2379.

The solution was to invoke the good behavior provision in
Article III, applicable only to judges, to justify an

| impeachment for non-criminalfmatters. 3 Hind §2381,.
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Counsel_for Peck argued that "guilty intention is .
the gisﬁ of impeachment' and that the'aéts charged were
. a mere'errot in judgment'forzwhich thé judge.was "not
_ answeréble éithér_civilly_much léss'criminally." 2 Hind
802. Peck was found'nét guilty of the high misdemeanor
charged. '3'H;ﬁa § 2383.

5. West H. HumbhreYs.

In 1861, Humphreys, a United States district judge in
Tennessee ceased holding court and acted as a judge for the
Confederacy. :Thé following year he was iﬁpeached in:seven.
articles alleging high crimes and misdemeanors. The first
_chérged ﬁhat in violation of his oath and duties he

"to incite revolt and rebellion" by declaring

endeavored
bublicly the right.offthe people to renounce éllégiance

to the United Stateé. Othéf-artiéies charged similar acts,
which resemble treason inéluding consPirihg to oppose the
Government by fofce, '3 Hind 810-11. Humphréys did not
ahswer the charges and was convicted and removed from
office. 3 Hind 820. The case shows an instance.of con-
viction for a very great offense involving matters thaﬁ

presumably would have been considered criminal had the

point been raised.
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6. Andrew Johnson, .

”_ The Johnson trial is the oniy impeachment of a

Preéident.and an'important precedeﬁt.fo: this reason. 19/
.In 1868 Président'Johnsonxwas'imﬁeached in eleven

. articles_fof high crimes‘aﬁd‘misdemeanoré,:based largely
on gllegéd violétions_of the.Tehure-of Office Act (14 Stat.
4365.(”the.A§tﬁ)3.zg/ 3 Hind § 2420. The act required
-ﬁhe Seﬁate's consent to removal by.the Presiaent_of
officials appointed by hiﬁ; Johnson'believéd the Act
unconstitutionalland dismissed Secretéry df War Stanton

without Senate approval. The first article thus charged

19/ The first proposed impeachment of a President appears
to have been against Tyler in 1843; the charges included a
wide variety of matters such as '"arbitrary, despotic, and
corrupt abuse of the veto power,' which were not criminal

in nature. A move to appoint a committee to investigate the
charges was defeated in the House. 3 Hind § 2398.

20/ There was an earlier attempt to impeach Johnson which
'did not receive the approval of the House. 3 Hind § 2399-
2407, An investigation was made by the Judiciary Committee,
-Its report, which is extensive, shows close division on the
scope of impeachable offenses. The majority of five, recom-
mending impeachment, argued for a broad construction (3 Hind
§ 2405), while the minority of four, citing, inter alia, the
literal language of the Constitution and the Chase trial,
supra, argued that impeachment was limited to indictable
offenses (3 Hind § 2406). ' :
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that Stanton's.removal was unlawfnltas.an intentional
‘violation of the Constitution and therAct. The-next
_seven_articies wete nariations on the firstf :Article_IX
__alleged'that Johnson aa'Commander in Chief:gave direct
orders to-a major general.in vioiation of a statute
reqdiring all military orders to pass through the General.d
of the Army, which Johnson said was also unconstitutional.
Article X charged that Johnson ridiculed Congress by
1ntemperate harangues against 1t.v The last article
charged that Johnson had declared that the Thirty-Ninth
-Congress only represented part of the states and its laws
were therefore'not binding on him, and that in pursuance
of this declaration and in violation of his oath of office,
Johnson had attempted to ptevent execntion‘of various laws.
.The Act made it a high misdemeanot punishaole by fines
and.imprisonment to accept any appointment to any office
or to pay or receive'payment for performing functions con-
_trary to its proviaions. Sections 5 and 9, 14 Stat, 431
{(1867). JohnSOn nas_charged-invArt, VIII "with intent to
unlawfully control disbursenents” contrar&.to the Act.
Moreover, sevetalkarticles charged him'with conspiracy

to violate it. A general conspiracy law had been passed
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" on the same day as the Act became law. Rev. Stat. 5440,
14 Stat. 484,
An answer was filed by Johnson's counsel denying,

inter alia, that his actions violated the Act or the

Constitution, that the acts charged were high crimes and
"misdemeanorsg and ndting that Articles X'and Xi,

relating to speeches, were protected by the constitutional

guaranty of freedom of speech. 3 Hind §2428; Trial of Andrew
Johnson 22. |

In ﬁhe opening'address, the Managers of the House
argued beforé_the Senate for a broad definition of impeach-
'able'qffense whiéﬁ'did not require crimiﬁal conduct or even
a violation of positive law:

We define, therefore, an impeachable high
crime or misdemeanor to be one in. its nature or
consequences subversive of some fundamental or

- essential principle of government or highly
prejudicial to the public interest, and this
may consist of a violation of the Constitution,
of law, of an official oath, or of duty, by an
act committed or omitted, or, without violating
a positive law, by the abuse of discretionary

~ powers from improper motives, or for any

improper purpose. (Trial of Andrew Johmson, p. 58,
emphasis in original deleted.)

The Managers referred to Madison's statement in the

First Congress, supra, regarding "wanton removal of
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meritoribus officers" as being grounds for impeachment
(Ibid.) and described the English practice (;g.'at 59 ff).
In answer, counsel for the fresident, in opening
-.tﬁe defensé, argued_that, based on the language of the
Constitution, impéachable offenses ﬁere "only, high
.grimihal.offénseé against the Uﬁited States,'made.so‘ﬁy
some law of thé Uﬁited States existing when the acts
complained of were done. " Id. at 274:
| Noscitur a sociis. High crimes and mis-

- demeanors; so high that they belong in
this company with treason and bribery.

It was argued that if every Senator was a law unto himself,
able to declare an act criminal after its commission, then

the ex post facto prohibition of the Constitution would be

violated, Id. at 274-75. As to the Senate's duty, the
defense said (;g. at 275): |
You must find that the law existed; you must
" construe it and apply it to the case; you
must find his criminal intent willfully to
~ break the law * * *,
The Senate voted first on Article XI, relating to
Johnson's speech that the Congress did not represent all

the States. Conviction failed by one vote short of the

required two-fhirds_majority, 35-19. 3 Hind § 2440, Votes.
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.were 1atef teken on two ef the articies'relating to the

Tenure of Offlce Act and the same result was reached

No vote was taken on the remalnlng artlcles. 3 Hlnd 52443.
The trial has been descrlbed as__Submerged in a

' quagmife of legai technicalities, focused upon the sole -

question of whether the President had committed a crime.”

T. | Walthall, E}_;ecutive Impeachment: Steal.ing Fire From the
.Qggg, 9 ﬁ.E.L; Rev.e257, 291 (l974); Opinions were filed
_ efﬁef tﬁe vote by individﬁel Senators, sqme.of which said
that e cfime was.neeessafy for impeachment., Trial of |

Andrew Johnson 863-1090. >See, e.8., opinion of Sen.

Reverdy Johnson, id. at 887, 888 (''an officer can only be
‘impeached for acts for which he is liable to a criminal
prosecutlon.”), Sen. James W, Grlmes, id. at 870,875 ("I

ask whether * % % the Pre91dent s guilty intent to do an

unlawful act 'shines with such a clear and certain light' 
as to justify * # * us to pronounce him guilty of a high
eenstitutional crime or misdemeanor?'') (emphasis in
original).

It is difficult to say what the Johnson.precedent
stands for considering the difficulties of interpretation

discussed, supra. However, Corwin, a noted writer on the
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Pre51dency, says that with Johnson's acqulttal the
' narrow view of "hlgh crimes and mlsdemeanors appeared

to win out. The'Constitution_of the United States of

Americh Analysis and Interpretatidn, S. Doc. No. 170 82nd

Cong., 2d Sess., p. 503. See also Corw1n The PreS1dent°

Office and Powers, 1787 1957, p. 353 (1957) Berger, who in
general argues fér a broad deflnltlon of impeachable offense,
nevertheless describes thé trial'as:"a gfoss abuse of the im-
' peachment process én attempt to punish the ?resideht for @if—

fering with and obstructlng the pollcy of Congress.'' p. 295,

7. William W. Belknap.

Belknap, Secretary ofiWaf under Grant;'was_impeached
in l876. 3 Hind §2449. This is theﬂoﬁly qthef impeach-
ﬁént of an executive officef apart.from Johnson. He was
chargéd in five articles with taking monej for-éppﬁinting

..a'pQSt trader at a ﬁilitary base. ;gig;' The allegation
resembles bribery and presumably would ﬁave been
indictable. One article.chafged Belknap with criminally
'disregarding his duty. Belknap was.acquitted although a
majority voted to convict him. ‘3 Hind § 2467.

8. CharléS'Swayne.

Swayne, a distfict.COuft judge in Florida, was
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charged in 1903 with a variety of maﬁters including making

- falée claims against the govefﬁment and signing'false cer-
tificates of his expenseS'as.a judge, agpfopriating for
personal use a railroad car in the possession of a receiver
appointed by him; ahd.living outside his judicial district
in violation of a statute whiéh made it a "high misdemeanor"
| to do so (Rev. Stat. SSlL 3 Hind 960. It seems clear that
Swayne was accﬁsed of criminal offensés;-'The defense was
based on the argument that the conduct did not occur while
holding court and accordingly was not impeachable. 3 Hind
326-28. Thé House Managers, in reply, pointed to the
absurdity in perﬁitting a judge who had been con&icted and
imprisoned fdr forgery or embezzlement to remain in officé

| because his conduct did not occur while on the bench. 3 Hind

328. 21/ They concluded that (3 Hind 340):

our fathers adopted a Constitution under which offi-
“cial malfeasance and nonfeasance, and, in some cases,
misfeasance, may be the subject of impeachment, although
not made criminal by act of Congress, or so recognized
by the common law of England or any State of the Union.
They adopted impeachment as a means of removing men from

offlce whose misconduct 1mperlls the publlc safety and

- 21/ This argument mlght be even stronger in the case of a
Pre51dent who this Department has stated to be immune from
criminal prosecution while in office. In such a case the

only remedy would be impeachment. There is, however, & body
of opinion to the effect that impeachment 1s limited to acts
performed in an official capacity. See generally Berger 193
ff. Berger suggests, however, that private conduct (continued)
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renders them unfit to occupy official position.
Swayne was acquitted on all counts,

9. Robert W. Archbald.

- Archbald, a'member.of.thé Commérce'dourt, was iﬁpeaﬁhed '
in 13 artiélés in July 1912. He was chargéd fbrmally by the
House with miébehaviqr as well as high_criﬁes and miédemeanbrs,
6 Cannon 686, a standard c@ncédédlﬁ'applicable'only to judges
“and not to exécufive'officéré (6 Cannon_650).' In previous‘-
impeachments .it had been argued that."misbehavior" was |
impeachable. However, it wéé'hot charged in the articles of
impeachment and was used as an argument for_conviction of
charges of ﬁigh cfimes and misdemeanors. The issue of whether
impéachment méy be brought for less than indictable offenses
 was.raised, 6 Cannon § 462, complicated, of course; by the
"misbehavior" issue (48 Cong. Rec;'8702-05).' Archbald had
been éharged with a wide vafiety of matters (see 48 Cong.
Rec. 8706); Which'did_noﬁ appear to be criﬁinal or even
violate positive law as such, but were arguably improper.

See Brown, The Impeachment of the Federal Judiciary, 26 Harv.

L. Rev. 684, 704-05 (1913). The third article, for example,

21/ (contd) by the President would not be impeachable. 1Id.
at 196-97.  But see W. Bates, Vagueness in The Constitution:
The Impeachment Power, 25 Stan. L. Rev. 908, 915 (1973) and
- C. Rossiter, The American Pre51dency 35 (Harcourt Brace &
Co., 1956). Cf. 6 Cannon § 458
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charged that Archbald used his position to influence a coal
:company, owned by a railroad, then a litigant in court, to
_1ease certaln propertles to Archbald and hlS friends in
return for whlch he agreed to use the rallroad to transport
the products of the properties, Impeachment_was said not to
punish the individual but to protect the public "from

© injury at the hands of their own servants and to purify

the public service.” 6 Cannon 643. The defense argued

' that a criminal offense must be shown, based on the
'_language of the Constitution and on the English precedents.”
closest in time to the Convention of 1787. 6 Cannon 635,
646.

Archbald was found guilty on five_articles. Following
the vote a number of Senators filed opinions explaining
their votes. The Senators'opinions serve to emphasize
the difficulty of ascertaining the '"holding" of an impeach-
. ment, - As summarized-by-Feefick:

Some stated that they thought criminality was

the standard for removal; some only voted

guilty where they thought the offenses, as

proven, constituted "high crimes and misdemeanors,"
- and had voted not guilty where the charge involved

only misconduct. Others said that they had voted

not guilty on charges in which proof of evil intent

was lacking, and yet a few others said they had

voted guilty on any charge involving less than good
behavior. 39 Ford. L. Rev. at 42 43.
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As stated in summation by the House Managers:

outside of the 1anguage of the Constltutlon

% % % there is no law which binds the Senate
in this case to-day except that law which is
prescribed by their own conscience * * %,
Each Senator must fix his own standard; and ‘
the result of this trial depends on whether
or not these offenses * * * come within the
'law laid down by the conscience of each
Senator for hlmself 6 Cannon 634.

'Subsequently, one of the.House Managers wfote that "'the
.judgment of the Senate in this.case has forever removed
from thé dqmain of controvérsy the propositibn that ﬁhé'
judges are only.impeaéhable for the commission of crimes
or misdemeanors againsﬁ‘the laws of general application."

Browﬁ, The Imggachment of the Federal Judiciary, 26 Harv.

L. Rev. 684, 705 (1913). However, because of the mis-
behavior theory on Whigh the case was presented and o
decided it cannot be said that its logic extends to

executive officers.

10. George W. English.

Engiish a district court judge, was impeached in
1926 for misbehavior and misdemeanors 1nclud1ng some
matters which bordered on crlminal offenses such as
accepting a gaSh gift ffom a receiver appointed by him
as wéll as othef-é&ts which apparently were not

- indictable such as disbarring attorneys without
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inoéicé or hearing. See Féérick at 43. A House
Judiciéfy_subcbmmittee étated that impeachable conduct
included, among_othef:things,-groés Betrﬁyals of the
publié intereSt; tyraﬁnical:abuse of power,rand:.

| inexcusablé negiéét‘of duty. All_df these were impeachj'
aﬁle whéther éoﬁmitte&'oﬁ or off the bench as long'as
_.théy were so-éfavé'aé to shame the country. Ibid.
English resigned before.frial and the proceedings were

* discontinued. Ibid.

11. Harold Louderback.

Louderback,a district courﬁ Judge, was lmpeached in
'1933 in five articles for ”mlsbehav1or as a judge and
mlédemeanors .1n offlce. The charges appéared to range
ffom the félénioué_(registering ﬁb vote at a fictitious.
3 resideﬁcé) tobiﬁproprieties (such as appointing an
incompetent receiver), 76 Cong. Rec, 4914-16 (1933).
Louderback was acqultted on all charges 6 Cannon §524.

12. Halstead L. thter.

'Ritter,'a U.S. distriet judge, was impeached, in 1936
for both misbehavior and high ctimes and misdemeanors.
Six articles charged him with a variety of matters

including some that were criminal--willful evasion of .
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 income tax, and p:acticing_law.while on'the bench. The
latter is desigﬁated by lav as a "high misdemeaﬁor."

28 U.S.C. 454. The seventh and _i_ast article .ch.ar'ged' that
Ritter's offensés wou1d prejudice the pﬁblic's.view of
the court's fairness. It reiterated-other chafges

mentioned, See Impeachment, Selected Materials, House.

':Judiciary Cbmm..Print., 93d Cbng,, 1st Sess. (Oct} 1973),
p. 188. Rittéf Was_acquitted on all counts éxcept the
last. o |

| ‘Berger cites the Ritter paée as a prime examplé'of.
how the Senate has "settled" that impééchment'lies for
honihdictable'offensés (pp. 56-58). He notes that Ritter
was acquitted on individual coun;s,-such.as.tai evasion,
: _and coﬁ¢1ﬁdes:.“Thus misconduct whi¢h feli shorﬁ'of a
séecific criminal.offense (for so the specific acquittals
are to be ﬁndefstood) éould yet constitute a 'higﬁ crime
and misdemeanor' because it degraded’the court," (p.'56).
 This conclusion does not dériﬁe from the record because
the artiéle on whiéh Ritter was convicted'did reiterate
specific criminai charges. Moreover, the applicability
of ﬁhe_pretedent to non=judicial bfficers is questionable.

It does not éppear that Ritter argued that the charges had
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to be cgiminal to be impeachable, perhaps becauée some
':were.. ﬁowéver,.the article on which Rittér was_cénvicted
1charged "misbehévior" aé well as'higﬁ crimeS and mis=-
demeanoré, and a numBer of Senators filed opinions.wﬁich
étated that they had voted for conviction on thié theory.

See opinions collected in Legal Materials on Impeachment,

‘House Judiciary Committee Print, 91st Cong., 2d Sess;,_
(Aug. 11, 1970), pp. 284_ff. Thus, the value of this
coﬁviction in any prgcéeding that might be'brbﬁght against
an.execﬁtive officer is liﬁited. 22/ |

13. William 0. Douglas.

'The attempted impeachment of Associate Justice Douglas
in 1970 is still in the minds of Congress and the public.
The words of then Congressman Gerald Ford havé Been_much
qudtéd in'recéht times:_"én_impeachable offense is whatever
a.majoritj df the House of RepresentatiVés considers to be
"~ at a given moment in history." 116 Cong. Rec..11912 at 11913
(1970). .Ceftainly, if the quote is taken out of context,
“one can agree with Berger, who states ﬁhat Ford "laid claim
to an illimitable poﬁer that rings strangely in.American.
ears" (ﬁ; 53). However, the point to which Ford was

-addressing himself was that the ''good behavior" require-

22/ Ritter sued for his salary on the ground that the charges'
against him did not constitute a high crime. or (continued)
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ment shows that "a higher standard is expected of Federal
 judges than of any other 'civil officers' of the United
States." 116 Cong. Rec. 11913, Ford was, it appears,
merely expressing the frustration one:faces'in deriving
- some clear rﬁles from past impeachments of judges;

DesPite'the publicity given to the Ford Speéch, his
was not the only position taken. Counsel for Douglas
filed a brief which took the narrow view of impeachable
offenses:;

There is nothing in the Constitution or in =~
the uniform practice under the Constitution to
suggest that federal judges may be impeached for

- anything short of criminal conduct. And the pro-
hibition against ex post facto laws, the notice
requirement of due process, the protection of the

First Amendment, and considerations of  '"separa-
tion of powers" prevent any other standard.

Memorandum on Impeachment of Fedefal Judges,_sﬁbmitted,by

Simon Rifkind, Counsel for Mr. Justice Douglas, reprinted'

in Legal Materials on Impeachment, House Committee Print,

91st Cong., 2d Sess. (Aug. 11, 1970), p. 24. Whatever
the validity of the conscitutiohai argumenﬁé;'the
description of the funiform practice" regarding judgés
is certainly open to question, as we have seen from the
accounts of imﬁeachments-of judges, EEBEQ- Cf. Berger,

p. 57. It is interesting that the memoranda submitted

22/ (cont'd) misdemeanor. The Court of Claims held that it
had no authority to review the judgment of the Senate. 84
Ct. Cl., 293, cert. denied, 300 U.S, 668 (1936).
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.

by both Ford and Douglas ignore:the two impeachments of

executive officers and discuss only impeachments of

judges. Legal MaterialsanImpeachment, supra at 6-35.

This confirms to some extent the idea that the cases

involving judges constitute a separate body of law

from other impeachments.

A subcommittee appointed to investigate the matter

described several theories concerning the grounds for

_impeachment

of Federal judges. Assoc, Justice William O.

Douglas, Final Report by'the Special Subcommittee on H.

Res. 920, House Judiciary Comm., 91st Cong. 2d Sess.

31-39. The
in.the past
encompassed
and went on
.behavior;" 
that_it.was

position on

report pointed out arguments by House Managers
that the'phrase'"high crimes and misdeﬁeanqrs”
activity ﬁot néceSsarily cfimiﬁal (Id. at 37)

to state the difficulties engendered by "good

The.majoritj of the Subcbﬁmittee concluded

not necessary for the committee to take a

the law since the investigation had '"not

-disclosed creditable evidence that would warrant prepara-

tion of charges on any acceptable concept of an impeach-

able offense." 1d. at 349,
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A. The Constitutional Convention

1. Introduction

The official authorization for the Constitutional
Convéntion was a resolution of the Congress of the Con-
federation adopted February'21, 1787 which called for é
convention of State—appointed_delegétes to be held on
May 14, 1787, in Philadelphia. Oﬁ that date, several
delegates appeared, but it was not until May 25 that a
sufficient number of delegates appeared to constitute
a representation 6f a majority of the States. On May 25,
the_Convention_organized and remained in continuous session
until Septeﬁber 17; with the exception of one adjournment
of two days over the Fourth of July'and.another of ten
days, from July 26 to August 6, to allow the Committée of
Detail to prepare its repoft.

For the first two months of its sessions the Convention
devoted itself mainly tb the discussion of genefal principles,
-modifyiﬁg and developing the Randolph Resolutions presented
on behalf of Virgiﬁia. -On July 23, a committee of five,
known as the Committee of Detail, was organized to prepare
and report a Constitution.in conformance with the proceedings
held up until that time. The.Commitfee members were John
Rutledge of South Carolina, Edmund Réndolph of Virginia,
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Nathaniel Gorham of Massaghusetts, Oliver Ellsworth of

- Connecticut (later Chief Jusﬁice of the Suﬁreme Court),
énd.Jameé Wilson of Pennsylvania. Oﬁ July 24, the Committee
of the Whole was discharged and the various cpnstitutional
plans referred to the Committee of_Detail. On July 26, the
Convention adjourned for 10 days so that the Committee of
Detail could draft its report.

The'Committee of Detail worked for ten days preparing
a draft of the Constitution which was presented to the
:_Convention on August 6. Records of the work of that
Committee in preparing its.draft have been preserved.

The Auguét 6 draft was thé subject for discussion
for over one month. A Committee of Style and Révision was
then formed to revise the style of and arrange the agreed
upon Constitutional provisibns.. Ihat Committee returned a
draft_on September 12, which, except for a/few changes, was
to bécome the Constitution. The final form of the Consti-
tution Qas adopted on September 17.

what follows is a summary of the history of the six
Constitutional clauses that specifically relate to_impeach-'

ment as they were debated and modified during the Constitu-

tional Convention, Additionally, a summary of the history

2



of three other Constitutional pro#isions -- rendition
(extraditipn), removal of judges, selection of the President -~
.is provided because of their relevance in interpreting the
impeachment provisions. The history of the rendition clause
contains the only specific indication of what may have.beeﬁ
meant by the phrase "high misdemeanof." The history of the
clauses relating to the selection of the President puts

in proper perspective many remarks made during the Consti-
tutional Convention concerning impeachment, Virtually éll

of the discussidn concerning impeachment-occurred during
the period when drafts of the Constitution made it applicable
only to the Chief Executive. Throughout a large ﬁart of the
Convention, it was the understanding that the executive should
be elected by the national legislature, Statements made
about'impeachment oﬁ the aSsﬁmption that the President was
to be elected by'thé national legislatﬁre might not have

been made, or might have been different, if at the time it
was realized that the President would be elected ihdepen-
dently from the legisléture. ‘The history of tﬁe claﬁSe
concerning removal of judges is important because most

- cases of impeachments have concerned the removal of judges.
Unfortunateiy, the history of that clause is sparse.
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The source material for the history that follows is

'Max Farrand's four volume work, The Records of the Federal

Convention of 1787 (1937 Rev. Ed?) (hereinafter "Farrand").

Farrand relies principally on notes kept by James Madison
during the Coﬁstitutional Convention and a Journal of the
Convention proceedings to reconstruct thé proceédings at the
Convention. The notes and records kept by other delegates
at the Convention are also used.

2. Summary and Conclusions

What Constitutes An Impeachable Offense?

Art. II, §4 of the Constitution states that treason,
bribery, or other high.crimes and misdemeanors constitute
_impeachable offenses. Treason is defined in the Constitution
and the elements.bf the crime of bribery are well-established,
The ambiguous terms are the-w0rds "high crimes and misdemeanors."”
The.history of Art., II, §4 tends to indicate that "high crimes
and misdemeanors' was intended.to encompass some egregious

misconduct that was not criminal;l/ but a precise definition .

of this concept is impossible.

1/ Rules of constitutional and statutory construction may
also indicate that conclusion. Arguably, if Art. II, §4 was
intended to cover only crimes, then the word "misdemeanors"
in the phrase "high crimes and misdemeanors'" would be super
fluous, assuming 'high' modifies both terms. Each word in
that sectlon should be given independent significance if such
a construction is reasonable.

Conversely, however, the word "other' in the impeachment
clause supports a narrow "criminal' construction of "high

crimes and misdemeanors.' After mentioning two crimes--treason
and bribery--the clause says: V'or other high crimes and
misdemeanors. _



No_discussion of what the constitutional phrase en-
‘compassed took place in the context of impeachment at any
time. *Tﬁe only sPecific discussion of the term "high mis-
~ demeanor" was in debate over rendition.provisions which
took place shortly before "high crimes and misdemeanors"
was_adopted as a justification for impeachment. 1In the
context of debating the rendition provisions, "high mis-
demeanors' was rejected in favor of "other crimes" on
August 28 "in order to comprehend all proper cases: it.
being doubtful whether 'high misde@eanor' had not a technical
meaning too limited."2/ A short time later, "high crimes
and misdemeanors" was substituted for "maladministration”
as a justification for impeachment because that latter term
was too vague.é/: Presumably,-thé Ffamers.intended "Thigh
crimes and misdemeanors" to.be relatively precise amd not
vague. Otherwise, the insertion of that phrase would not
have cured the évil created by the use of ﬁmaladminiétration."
Thus, it seems that the Framers intended the phrase "high

crimes and misdemeanors" to have a relatively restricted

meaning.,

2/ 2 Farrand 443,

3/ 2 Farrand 550.



Hoﬁever, what source of law the Framers intended
to be used.to.define the contours of high crimeé and
misdeméanbrs for impeachment purﬁoses ié extremely uncertain.
Comments by some of the Convention delegates.tend to indicate
that the Framers had the Eﬁglish common law in mind. Mason
referred to the impeachment trial of Warren Hastings
in proposing that‘impeachment reach beyond treason and
bribery. 4/ Those offenses would not cover.Sbme of the
apparently non-criminal matters for which Hastings was
impeached. 5/ He thus moved to add "maladministration'
as a basis for impeachment, for which he later substituted
"high crimes and misdemeanors." 6/ That the Hastings
impeachment triai Was referred to immediately before the
adoption of the phrase''high crimes and misdemeanors"
suggests that the Framers intended to use that term as
the British had. 7/ At one point during the Convention,

- Gerry suggested the establishment of a council to advise that

‘%72 Farrand 550.

5/ A Simpson, Federal Impeachment, at 167.

6/ 2 Farrand 550.

7/ However, "British practice"” varied over the ceénturies,
and it is not at all clear that American perception went

beyond Blackstone, who stressed the narrow concept of im-
peachment. See Appendix I on impeachable offenses, at p. 30.



" executive. 8/ He stated that such a council could be called
to account for their opinions and could be impeached, a clear
reference to impeachment against ministers advising illegal

measures upon the King in England.9/

Additionally; the statement of Hamilton in Federalist
No. 65 that the Brifish practice was ﬁsed as the model for
the federal impeachmenf'provisions may indicate that the
_Framers-intended British comﬁon law, insofar as they under-
stood it, to provide the definition of "high crimes and
misdemeanoré.”

However, clearlf the Framers did not intend to adopt
wholesale ﬁhe British practice regafding-impeachment.' They
rejected several aspects of ﬁhat practice (e.g., no criminal
punishmeﬁr, no application to private citizens). Thus, the
proper source 6f law to use to determine what the Framers
meant‘by bigh crimes and misﬂemeanors for purposes of
impeachment is uncertain.

Exfremeiy significant is the fact that the English Parliament
could and did, in its discretion, impose a criminal penalty in

the course of imp

eachment. Hence, we cannot

8/ 1 Farrand 70.

9/ 4 Elliot 263.



intelligently ask the question:_can American impeachments

gd beyond criminal ”offenses," because the antecedent
English.praétice did so? Granted the power of Parliament to
impose‘a criminal penalty, any Engliéh impéaéhmeﬁts gould be
potentially "eriminal." There was thus no occasion for fhé
ﬁggiish to specuiate about a-”crimes plué” category of
impeachment, which is the insistent American question. At
the same timé, the_American.concept ofvimpeachment, even

on a "crimes plus" basis, may not encompass all crimes.

The draft impeachmenf élause at:one point contained the
phrase, "aéainst the United States." I;s deletion, as a
matter of.style, does not change the apparent intent thét

- only public-oriented offenses be impeachable.

Even assuming that the Framers intended to define that
phrase with reference to British impeachment éraétice, what
_ ﬁhat practice was is very unclear. Blackstone asserted that
impeachménts reached only crimes.10/ He also characterized
a high misdemeanor as ''the mal-administration of such high
officers, as are in public trust and employmeht" which are

"usually punished by the method of.parliamentary impeachment."11/

10/ 4 Blackstone 269 (Cooley 2d Ed. 1876);

11/ 1d. at 121,



On the other hand, it appears that until after 1695,
the British in fact impéached certain officers for high
crimes énd misdemeanors, and sometimes attached criminal
penalties, when their qondugt did not violate the ordinary
criminal law.y;/ However, British practice since 1715
éeems to have limited the grounds for impeachment to
conventional crimes.]3/ That apparent.narrowing basis for
impeacﬁment is not unusual in light of the major purpose.that
it served in England} Initially, ;hat pﬁrpose was to estab-
lish the doctrine of ministerial responsibility to the
parliament in executing the law, the King himself being above
the 1aw.L§j_. By 1721, however, with parliamentary supremacy
over the Crown relafiﬁely firmly established, impeachment
was a dying institution.Lij. Whereas:SO impeachment trials
"were held in Britain between 1620 and 1715, only four such
trials have been held since that date.l6/

Thus, it appears that the Bfitish did not have a uniform,
consistent use of "high misdemeanors" in cases of impeachment,

Rather, that concept changed as parliamentary government

12/ R. Berger, Impeachment- The Constitutional Problems,
at 67-69,

13/ W. Holdsworth, A Hlstory of English Law, Vol. 1, p. 384
(1955 Ed.).

14/ 1d. at 382-383,

15/ 1d. at 384-385.

164 1Id. at 382,



replaced a royal government. Because the British had no

' as in the United States, superior to legis-

"Constitution,'
lative enactments, the parliament ﬁeéded'no "Amendments"
to change, in a proper manner, its concept of high mis-
demeanors in cases of impeaéhmént.. High misdemeanor was
apparently not an immutable concept embedded in English
common léﬁ, but changed over the years in response to the
strengthening of parliamentary power over the Cfown.

Bécause it is so uncertain whether the Framers intended
" to adopt the British definition of high crimes and mis- |
demeanors in cases of impeachment, and exactly what that
British definition was at any given time, the purposes of
impeachment as expressed by the Convention delegatss, |
the terms they rejected as a basis fbr.imﬁeachmenﬁ, and the
Constitutional text are the most reliable guidelines to
‘use to determine what the Framers iﬁtended by "high crimes
and misdemeanors."

The Framers specifically rejected terms such as 'mal-
administration," 17 / '"neglect of duty," 18/ and "mal-

practice," 19/ to describe impeachable cnnduct, This

17/ 2 Farrand 545,
18/ 1 Farrand 88.
19/ 1d.
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indicates that incompetence or bad performance in office

was not intended to be impeachablef That Conclusion,

however, does.ﬁot provide substantial aid reggrding the

extent of misconduct needed to constitute a high crime or
misdemeanor. However, the purpose of the impeachment power,
as gleénedvfrom'some delegate comments, indicates that an
.abuse of official power (e.g.,:to enrich oneself at the public
- treasury, or manipulate the_organé.of government to oppress
the people) might constitute impeachable'conduét.

At various stages of the Convention,.delegates stated
that impeachment was necessary to brevent'a President from
sparing no effort to gain reeiection, 20/ acting above the
law, 21 / or perverting his 5dministration into a scheme of

- peculation or.oppressionQELy Randolph favored impeachmeﬁt
in part because the executive would havé éreét opportuniﬁy.
to abuse his power.jﬁy Gouverneur Morris noted_that impeach-
ment would be eésential to-prevént exécutiﬁe_misconduct in

office24 / Mason, in successfully arguing that impeachment

20/ 2 Farrand 64,
21/ 2 Farrand 65.
22 / 2 Farrand 65-66,
23/ 2 Farrand 67,
2L/ 2 Farrand 68-69.
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" should cover more ﬁhan_treason or bribery stated that
_ ﬁ[a]ttempts to subvert the Constitution' should be
impeachable.25/ These statements indicate that an appre-
ciable number of delegates intended impeachment to operate .
as a check against gross abuse of political:pqﬁer.

Thus, the purpose of impeachmenﬁ as expressed by
~some deiegates at the Constitutional Convention, tendé to
support the conclusion that "high crimes and misdemeanors"
includes an uncertain penumbra of non-criminal misconduct.
On the other hand, it is equally clear from the Convention
debates that only grave misconduct underminiﬁg trust in the .
Government was impeachable, The Frame:s clearly did not
inteﬁd that Congress could declare any conduct impeachable;
that conclusion is evidenced by the Convention's rejection
of "maladministration" as a basis for impeachment because
adéption of that broad ﬁerm.would'have been tantamount to
giving the executive tenﬁre'during the pleasufe of two-
thirds the Senate. |

In addition to the foregoing essentially historical
analysis, which has conflicting and iﬁconsistent elements,

a textual analysis may be instructive. Here too, some

g;/ .2 Farrand 550.
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conflicting inferences can be drawn, although certain

aspects of a strictly textuél analyéis point in the

diréction of defining "high crimes and.misdemeanors” to mean

essentially criminal offenses. For this purpose the rele&ant
portions of the Constitution are the rendition (extradition)

clause, the sanctions clause, the pardon clause, and the jury
trial exception clause.

As already noted, the interstate rendition clause,
CArt. IV, S 2, cli 2, initially encompassed "treason, felony,
or high misdemeanor," and when the term ”otﬁer crime" was
substituted for "high misdemeanor" the intent was to broaden
rather.than to narrow the scbpe of the.clause. Interstate
rendition or international extradiﬁion hﬁs alwayé focused
on the.handing over.of fugitives from criminal justice.

An inference arises therefore that the delegates did not
cpnceive of "high misdemeanor'" as having a non-criminal
content, either at the time the phrase was in the rendition
'qlause, or shortly'thereafter"when it was inserted in the
impeachment clause. On the other hand, the Convention
.fejécted high misdemeanoré beéaﬁse it did not cover.”proper"
caseé, thereby_éﬁééesting that such_a'term may'have included
offenses that might not be crimes and thus not properly

subject to rendition.
13



On conviction on an impeachment the sanction is rembval
from.office, and perhaps also disquaiification from future
federal office, Art. I, § 3, él. 7, but the élause goes on
to preserve liability to criminal iﬁdictment after removal.

This provision maj suggest that the Framers thdﬁght of im-
peachasle offenses és.being primarily criminal, and wished to
avoid a possible double jeopardy plea, 26/

Similarly in authorizing jury trial for qriminal'offenses
the Convention excepted cases of impeacbmeﬁt. Art. III, § 2,
cl. 3. Impeachment‘é1SD was excepted from the pardoning power,
Art. II, § 2, cl. 1, which traditionaliy opératés only iﬁlthe |
criminal field. | |

Thus, the sanctions clause, the pardon clause, and the jury
trial clause all suggest that the Framers had criminality very
much in mind when they tﬁought of "high crimes and misdemeanors,"
and'they made special provision for that criminality. However,
these provisions may show only that the Framers thought that
impeachable offenses would be normally or frequently criminal in

nature, not that impeachable offenses would be exclusively criminal.

26/ Although the Fifth Amendment guarantee against double
jeopardy was not established until after the adoption of the
Constitution, that guarantee was well established in English
common law long before 1787. See, Benton v, Maryland, 395
U.S. 784, 795 (1969). - :
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The Convention's ultimate determination to placé the
~trial of impeachhent-in the'Senate; rather than in a court,
_might produce opposing infereﬁces.‘ The fact that the trier
of impeachments was changed from the Supreme Cou:t to the
Senate on the same day that thé grounds for impeachment were
broadened beyond the crimes of treasoﬁ and bribery to
include "other high crimes and misdemeanoxrs' supports the
asse:tion that some non-criminal conduct was' impeachable.
On the other hand, the initial provision for trial by the
Supreme Court, which was in the draft until very late in
" the Convention} suggests that the impeaéhable offense
concept initially was confined to breaches of established
- law judicially cognizable.

| In sum, the narrow view of the concept of "impeachable
offense'" finds some textual support. The broader view finds
some support in delegate cbmments in the Convention, and in
the state ratification conventions, and in the hypothesis
that whatever is done is not subject to judicial review.
In such a confused situation, public opinion and political
strength may be the ultimate determiners, Perhaps the only
point on which all would agree ié that if the concept of
impéachébleudffense is a "criminal plus" concept, thé plus
is centered in a gross abuse of office.concept, which the

Framers did not think was tantamount to "maladministration."
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3. Grounds for Impeachment

Art, II, §4: The President, Vice President and all
Civil Officers of the United States, shall be removed from
Office on Impeachment for, and Conviction of, Treason,
Bribery, or other high Crimes and Misdemeanors.

On June 2,.Mr. Dickinson moved that the executive be
removable by the national legislature on the request of
a majofity of State legislaﬁures. He did not iike the plaﬁ
of'impeaching the Great Officers of State.

Sherman contended that the nationaljlegislature should
have power to remove tﬁé executive at pleasure.

Mr. Mason stated that the fallibility of those who
choose.and the corruptibility of those chosen made some
mode of displacing an unfit magistrate indispensable, but
he objected to making the executive a 1egiélative'creature
because it violated the fundamental principles of good
government. |

Madisbn and Wilson thought Dickinson's proposal would
encourage intrigﬁe in the'States, and permit a minority of
people to prevent the removal of a corrupt officer. Dickinson's
motion lost, - (1 Farrand 85-87)

The Committee of the Whole then agreed that the execu- -
tive be "removable on impeachmént and conviction for mal-
practiée or-néglect of duty." (1 Farrand 88)

On Juné'l3,'the Committee of the Whole reported out the.
Randolph Plan, as amended, which providéd that the chief

executive be elected by the national legislature for a
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seven-year term and bé_”remoVable on impeachment and con-
viction of mal-practice or neglect of duty." (1 Farrand
226)

On June 15, the Patterson Plan was proposed which
provided for a plural executive, each removable by Congréss
on application by a majority of the State Executiﬁes.

- (1 Farrand 244) |

On June 18, Hamilton propbsed that all officers of the
‘United States be liable to iﬁpeachment for "mal and corrupt
conduct” and upon conviction be removed from office and
disqualified from holding any position of trust or profit.
(1 Farrand 292). The chief executive was to be popularly
~elected to serve during good behavior. (I4d.)

On July 19, Gouverneur Morris spoke against making the
executive too dependent on the legislaturé. He contended
that the President could not operate to check the legis-
lature if that body could impeach him._ (2 Farrand 53)

He discounted the danger of an unimpeachable magistrate,.
.noting that other high executive officials "will exercise |
their functions in subordination to the Executive, and
will be amenable by impeachment to the public Justice."
(Id. at 54) |

On July_ZQ, it was agreed td make the President remova-
ble on impeachment and conviction of malpractice or negléct
of duty.u (2 Férrand 61) | |
R 17



Pinckney and Morris moved to strike that claﬁse, con~
tending that the President should not be impeached while
in office. |

Davie and Wilson opposed that motion, arguing that if
the President were not impeachable while in office he
would spare no effort to gain reelection.

Morris, in support of his motioﬁ;_stated that the
President could do no criminal'act without accomplices, who
would be punished. If the President was reelected, his
'innocence is provén. Besides, Morris stated, who will
impeach? "1f impeachment is not to suspend the President's
functions, mischief'will_continue;'if suspension does |
‘result, impeachment will be nearly tantamont to displace-
ment and will rehder the executive dépendent on the impeach-
ing body." | |

Mason argued iﬁpea¢hment was needed so that no man
wou1d Be above the law. ' He noted that electors might be
corrupted so that impeachment might be needed while the
President was in office.

Dr. Franklin stated that impeachment would prevent the
aésassination of an "obnoxious' President and'was the best
way to punish the executive when his misconduct deserved
it, and to acquit him when unjustly accused.

Morri§ §;atéd that corruption and some feﬁ other

- offenses ought to be impeachable, but thought that the.
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cases should be enumerated and defined.
| Madison stated that some provision was needed to defend

the community against the President if he became corrupt,
incapacitated, or perwverted his administration into.a
scheme of peculation'br oppreésion. His term of office
was an insufficient protection. The éxecutive was more
liablé to tétal corruption than the legislature which con-
sisted of many members.

Pinckney stated impeachment was unneeded and should
. not emanate from the legislature beéauée it would give that
body undue control'ovér.the_exécutive.

Gerry stated that impeachment was necessary and that
a'gocd'mégistraté would have no fear of its use.

King staﬁed that the impéachment provision would wesken
'thé executiﬁe and violate Separation of Powers principles..
He thought that the President should not be impeachable
unless he waé to hold office during good behavior like
judges.

| Randolph favored the impeachment provision. He thought

that guilt must be punishéd and the executive would have greét
opportunity to abusg his power. He suggested that perhaps
State judgés should try impeachments. |

Pinckney'stated'tﬁat the President's limited powers

would make impeachment unnecessary.

Morris then changéd his mind and considered impeachment

necessary for cases of bribery, treachery, corruption, and in-
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capacity. The impeachﬁent provisions, however, should not
make the executive ''dependent on the Legislature;"

The Convention then voted 8-1 to make.the'executive re-
movaBle on impeachments. (See, 2 Farrand 64-69 for the entire
debaﬁe)

Oanulf 26, the Convention agreed to make the President
impéachable for "malpractice or neglect of duty.“ (2 Farrand
116) - |

In the drafts of the Committee of Detail report, the
July 26 provision was initially accepted; then it was proposed
that.the President_be removable on impeachment by the House
and conviction before the Supreme Court of malpractice,
neglect.of duty,'treason, bribery or corruption. Finally,
the Comﬁittee reported on August 6 a provision that the
President be impéached by the House and.tried by the Supreme |
Court for treason, bribery or corruptibn. (2 Farrand 134,
145, 172, 185-186) | |

On August 20, Gouverneur Morris submitted a resolution
that was referred to the Committee of Detail providing that
the President's Council of State, consisting of the Chief
Justice and the Secretaries of Commerce, Marine Affairs,
State, War; and Foreign Affairs, be impeachable for neglect
of duty, malversation, or corruption. (2Farrand 342-44) On
August 22, éﬂcaﬁmittee of Five recommended that Judges of

the Supreme Court be tried by the Senate upon impeachment
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by the House. (2 Farrand 367) Neither of these proposals
was adopted.

On August 27, the Convention, at the request_of Morris,
agreed to postpone consideration of an impeachment provision
making the President removablé on impeachment by the House |
and conviction in the Supreme Court of treason, bribery,
or corruption. Morris thought that the Supreme Court was
an improper tribunal to try impeachments, especially if
the Chief Justice was to be part of the President's privy
council. (2 Farrand 427)

On September 4, the Committee of Eleven recommended that
the President be removable ffom office upon impeachment in
" the House and conviction in the Senate for treason or bribery.
(2 Farrand 495) It aiso proposed an electoral college
method of electing the President. (Id. at 493-494) In
~ stating the reasons for an electoral college, Morris noted
the "difficulty of eétablishing a Court of Impeachments,
other than the Senate.which_would not be so proper. for the
trial ﬁor the other branch for the impeachment of the
President, if appointed bj the'legislature." (Id. at 500)
Morris thought a conclusive reason for making the Senate
instead of the Supréme Court the judge of impeaéhments, was
that the latter was to try the President after the trial

of the impeachment. (Id.)
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On September 8,.Masdn objected to the Comﬁittee of
Eleven plan limiting impeachment to treason and bfibery
becausé thoserterms'wﬁuld not reach many dangeroué offenses,
including attempts to subvert the Cohstitution; For
example, he noted that Wérren Hastings, under impeachmént
in Britain for high crimes and misdemeanorsgzl was ﬁot
guilty of treason. Because bills of attainder, which had

' were forbidden, Mason

""saved the British Constitution,’
thought it’moré neceséary t0‘extehd the power of impeachment.
He thus moved to make "maladmihistration" an impeachable
offense.
Madison objected, stating that so vague a term was
tantamount to tenure during the. pleasure of the Senate.
Gomvemeur Morris stated that an "election every four
years will prevent maladministration.”
Méson.then.withdrew"maladministration" and substituted
"high erimes and misdemeanors against the.State,“ which was.
adopted by an 8-3 Qote ﬁithout debate.gg] (2 Farrand 550)
Madison then objected to the Senate as a trier of Presi-
dential impeachments. He thought such a provision made the
President_tob dependent on the-legiélaﬁurexand préferred the
Supreme Court-or a tribunal of which that Court would be

a part.

27/ A. Simpson, Federal Impeachment, at 167.

28/ The words "United States" were substituted for "State"
almost immediately in order to remove ambiguity. (2 Farrand
551). ' 22 '



Morris stated that the Senate was the only tribunal
thaf would be trusted. The Supreme Court was too small
and might be corrupted. He stated that 'there could be
no danger_that the Senate would say untruly_on their oaths
that the P:esident was guilty of crimes or facts, especially
as in four years hé can be.turned out, . ."

Pinckney opposed making the Senate the trier of impeach-
ments because it made the President too dependept upon the
legislature.

Williamson stated that there was more danger of leniency
than rigor towards the President by the Senate in impeachment
trials, considéring the number of cases in which they shared
‘powers.

Sherman conténded that the Supreme Court was an improper
 tribunal to try impeachments because the Justices were
appointed by the President.

The Convention then voted 9-2 against the Madison pro-
posal. (2 Farrand 551, 552)

The Convention also agreed on September 8 that the
impeachment provisions should also apply to fhe Vice President
énd other éivil officers of thé United Statés. (2 Farrand 552)

The Committeé of Style initially proposed that impeach-
able offenées be treason, bribery, or other crimes and mis- !

demeanors against the United States. The Committee eliminated
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the wotdg "against the United States' before reporting what
was adopted as Art. II, 54.on September'12. (2 Farrand 575, 6¢:w
" On September 14, Rutledge and Morris moved that persons
impeached be suspended from.offite'until_triél énd acquittal.
' Madison opposed the motion on the ground that it made the
President téo dépendént upon thé'legislative branch, and
“would give the House incentive to impeach in order temporarily
to replace the PreSidént with a more favorable magistrate.

Madison's position was upheld by an 8-3 vote. (2 Farrand 612)
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4. Rendition (Extradition)

Art, IV, §2, cl. 2: A Person charged in any State
with Treason, Felony, or other Crime, . . . shall on demand
of the executive Authority of the State from which he fled,
be delivered up, to be removed to the State having jurisdic-
tion of the Crime.

As reportedvby ﬁﬁe Committee of Detail, the extradition
proﬁision applied to persons charged'with "treason, felony,
dr high misdemeanor.” In the Convention on August 28, the
words "high misdémeanor" were replaced by the words "other
crime" in order to comprehend all proper cases; it being
doubtful whether "high misdemeanor" had not a technical
Imeaning too.limited; (2 Farrand 174, 443) This change
in Art. IV, §2, cl. 2 came shortly before the Convention.
rejected as too vague the term "maladministration' as a
justification'for impeachmeﬁt, and sUbstituted "high crimes
and miédemeanors.“ From this sequence Raoul Berger draws
the inference, permissible but not compelled, that the word
"high'" in the impeachment clause, Art. II, §4, modifies |

both "crimes" and''misdemeanors’. Impeachment: The Consti-

tutional Problems, at 74 and n. 108 thereon. He contends

that these changes exhibit an intent by the Convention to
embrace the limited, technical meaning of high crimes and

misdemeanors at common law for purposes of impeachment. See,

Impeachment: The Constitutiomal Problems, at 86-87.
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Additionally, Charles Pinckney, a:delegate from
South Carolina, referred to "high-misdemeagor"'as a
crime in connection.with'discﬁSSing the rendition
clause in a pamphlet he published shortly aftef the

Constitutional Conﬁention adjourned. (3 Farrand 112)
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5. Grounds for Removal of Judges

Art, III, § 1: The Judges, both of the supreme
and inferior courts, shall hold their Offices during
good Behavior . . . . '

The Randolpﬁ Resolutions intrqduced on May 29
provided that federal jﬁdges should hold offices during
good behavior. (1 Farrand.23) The '"good behavior"
standard of tenure was not opposed until August 27 when
Dickinson moved to permit federal judges to be removed
by the executive on application by the Senate and House.
(1 Farrand 116, 226, 244, 292; 2 Farrand 44, 132, 146,
172, 186, 428) Opposing Dickinson's motion, Morris
stated that it was a contradiction to saj judges would
hold office during goéd behavior yet be removable with-
out a trial. Moreover, it was fundaméntally wrong to
subject judges to so arbitrary an authbrity.

| Sherman saw no contradiction in Dickinson's pro-
posal and stated that British statufes contained a like
provision. |

Wilson contended that judges would be in a bad
situation if their tenure were to_dépend on every gust

of faction prevailing in the two branches of the legis?
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lature. He thought British statutes created less danger
to judicial independence because the Lords and Commons
were 1esé 1ike1y.to agree than the House.and.Senate.

Randoléh opposed Dickinson'é.proposal because it
would weakén judicial independence too much.

Dickinson thought that the House and Senate would
‘not unite for improper reasons.

Dickinson's proposal lost 7-1 (see, 2 Farrand 428-
429 for the entire debate). |

On September 12, the Committee of Style reported
out that part of Art. III, § 1 giving federal judges
tenure "during good behavior." This provision was
adopted without further discuSéion. (2 Farrand 600)

In respect to enforcement, it is_ﬁncertain wheﬁher
the delegates viewed the "good behavior'" provision as
the basis for some kind of prial, as'Morris inferred,

or as an added ground for judicial impeachment.
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6. Impeachment Power of the House of Representatives

Art, I, §2, cl. 5: The House of Representatives
shall have the sole Power of Impeachment.

The propoéal to give the.Hbuse the sole power to impeach
_appeared.oﬁ May 29 in a plan prOpqsed by Charles Pinckney. N
(3 Farrand 600) That plan was not debated but was referred
to the Committee of Detail. A draft of the Committee of
Detail reﬁort and its final report referred to the Conventidn
on August 6 gave the House the sole power to impeach. (2
Farrand 136, 178-179) Before this time, no other proposals
had specifically given any official body the power to impeach.
-in one Committee of Detail draft, the House ﬁf Representatives
_was.characterized as the:ﬁgrand Inquest of the Nation'" in
authorizing its impeachmenﬁ power. (2 Farrand 164) 1If
thatvlanguage had been accepted for the Constitution it
would aid the argument for a broad view of impeachable
offenses; its absence inferentially sﬁppbrts the narrower
view derived from the constitutional text. |

On Augﬁst 9, the Convention adopted the provision
.giving the House the sole power to impeach without déﬁéte
or dissent. (2 Farrand 231) The Committee of Style made
no changes in.the.clause,_(Z Farrand 566, 591), which was

subsequently adopted in approving the Constitution.
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7, Senate Trial of Impeachments

Art, I. 8 3 cl. 6: The Senate shall have the sole
Power to trvy all Impeachments. When sitting for that
‘Purpose, they shall be on Oath or Affirmation. When the
President of the United States is tried, the Chief Justice
shall preside: And no Person shall be convicted without
the Concurrence of two thirds of the Members present.

_ On May 29, the Randolph Resolutions were submitted to
the Convention proposing that inferior national tribunals
‘try and the Supreme Court hear and determine in the "dernier"

resort "impeachments of any National officers."” The national
executive was to be elected by the legislature for an
unspecified term and to be ineligible for reelection.
(1 Farrand 21-22) On that s%ﬁf_day, Charles Pinckney of
South Carolina_ﬁroposed a plan of governmeﬁt lodging the
power to impeach the Pfesident in the "house of Delegates"
for "Treason bribery or Corruption" with trial in.the
""Supreme Court.". (3 Farrand 600) |

On May 30, the Convention fesolvéd itself into a
Committeé of the Whole to discuss the Randolph p1an'point
by point. (1 Farrand 29)

On June 1, in discussing the executive article of the

Randolph Plan, Mr. Bedford of Delaware opposed a 7—year.

‘executive term because a chief executive might prove incapable

iﬁ!A reconstructed version of the Pinckney plan prepared by
certain scholars provides for impeachment by the House of all
United States officers for "all Crimes . . . in their Offices"
and trial by Senators and Judges of the Federal Court. (3
Farrand 601-608) . '
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of discharging his duties. "An impeachment . . . would be
no cure for this evil, as an impeachment would feach misfea-
sance only, not incapacity.” (1 Farrand 68-69)

Randolph desired a plural executive, in part because
a.single executive could not be impeached until the expiration
of his term, or else he would be too dependent on the legis-
lature, contrary to '"'the fixed Genius of America . "

(1 Farrand 71)

Gerry of Massachusetts desired an executive council
whbée opinions would be recorded and who could be impeached
for those opinions. (l'Farfand 70)

On June 13;'thé Committee of the Whole adopted a
resolution extending the jurisdiction of the national
judiciary to "impeachments of any national officers L

(1 Farrand 224, 231) |

- On June 15, William Patterson of New Jersey presented
his '"New Jersey Plan"-calling for a unicameral legislature,

a plural executive_elected'by Congress, and a Supreme.Court.
The Supreme Cqurt was'td try impeéchments of federal officers,
(1 Farrand 244). | |

| On June 18, Alexander Hamilton profosed.a plan in which
‘the chief executive and senators were to serve during good
behavior. (lifg;rand 291-292) The.chief executi#e,'senators
and "all officers of the United States" could be impeached for
"mal- and corrupt conduct'" and tried by a court whose compo-

sition is uncertain. (1 Farrand 292)' One copy of that plan

proposed that the trial court consist of Supreme-Court justices
31



plus the senior judge of each State, and another copy
confined the court to state judges. (3 Farrand 618-619)

On June 19, the Committee of the Whole in;effect put
" aside the New Jerséy Plan and voted to give preference to
the Randolph Resolutions. (l'Farrand 312, 322)

On July 18, during debate on the method of:appointing
judges, Mf. Mason stated that the manner of appointment
wbuld depend in some degree on the manner of trying executive
impeachments. .If the judges were to try the executive, they
ought not be appointed by.him; (2 Farrand 41-42) Gouverneur
Morris stated that-judges.should not try executive impeachments
because they would be drawn into legislative intrigues anﬁ an
impartial trial frustrated. (2 Farrand 42) At some point during
the debate, it was unanimously agréed to remove from the national
judiciary jurisdiction over "impeachments of national Officers.”
(2 Farrand 39)

In an early draft of the report of the Committeé of Detail,
impeachmenté were to be tried before the Senate and federal judges.
(2.Farrand.136) In later drafts, the supreme judiciary was given
authority to try impeachments. (2 Farrand 145, 157). A suBse-
quent draft again.placed the authority to try impeachments with
the Senate and judges of the.federal court. (2vFarrand 159)

A final draft extended the original jurisdiction of the Supreme
Court to the trial of "Impeachments of Officers of the United
States.” (2 Faffghd 172-173) That provision was included in the
Committee of Detail plan reported to the Convention on August 6.

(2 Farrand 186)
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On August 22, a Committee of Five headed by Mr. Rutledge
made several proposals including one that Supreme.Court
| judgeé be tried by the Senate upbn impeachment by the House.
(2 Farrand 367) That propoéal was never voted upon.

On August 27, the Convention rejected by a 7-1 vote a
motion tq make federal judges removable by the executive
on.the application by the Senate and House. (2 Farrand 423)

On September 4, a Committee of Eleven proposed that the

Senate have the sole power to try impeachments, with a two-
thirds vote of Members present needed for conviction. (2
Farrand 493) That Committee also proposed an electoral college
method of electing the President. (2 Farfand 493-494) 1In
favoring the electoral college method of electing the Presi-
dent,-Morris noted the difficulty of establishing a court of
impeachments, other than thé Senate; that latter body would
be inappropriate to try and the House would be inabpropriate
to impeach the President if those bodies appointed him.
(2 Farrand-SQO) In the trial of Presidenﬁialrimpéachments,
the Committee propcsed that the Chief.Justice preside, (2
Farrand 498), which was agreed to on September 7. (2 Farrand
532)

On September 8, the Convention agreéd.tha; the Senate

have authority to try "all impeachlments: but no person

shall be convicted without the concurrence of two-thirds
of the Members present; and every Member shall be on oath."

(2 Farrand 547) On the same déte, the Vice President and
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other civil officers of the United States were made subject
‘to impeachment in the same ﬁanner as thé Presidenﬁ. (2 Farrand:
- 552)
 On Septémber 10, Randolph objected to several provisions
in the proposed Constitution, one of which was the Senate's:
power to try an impeachment of the executive., (2 Farrand 563)
He proposed a resolution to recqmmend'that State ratification
conventions have power to adopt, reject, or amend the pro-
posed Constitution, with a subsequent Convention having power
to act on proposed State alterations. =That proposal was
tabled. (2 Farrand 5635564)
The Committee of Style drafted what in substance became

Art. I, § 3, cl. 6 in two separate sections. (2 Farrand 572;
574) 1t reported on September'lé a provision that ultimately
became Art. I, § 3, cl. 6 except for the failure to provide
that Senators be on oath or affirmation when trying impeach-
‘ments. (2 Farrand 595) The final fofm of that clause was
agreed to on September 14, (2 Farrand 610). On that same date,
.the Convention rejected by_a vote Of.8f3 a motion.bf Rutledge
and Morris to suspend officers who are impeached untii they
" be tried and acquitted. Madison argued, in opposition to that
motion, that the impeachment provisions already made the Presi-
dent too dependent'upon the legislative branch; and that the
proposal would pﬁt the President under the power of the

House, which might at any moment impeach the President to
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make way temporarily for a more favorable magistrate.

(2 Farrand 612-13)
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8. Sanctions

Art. I, § 3, cl1. 7: Judgment in Cases of Impeachment
shall not extend further than to removal Irom Office, and
disqualification to hold and enjoy any Office of honor,
Trust or Profit under the United States: but the Party
convicted shall nevertheless be liable and subject to
_ %gdictment, Trial, Judgment and Punishment, according to

aw. _

This clause originated.in the Committee of Detail and
was reported out in final from on'August 6, and was adopted
~without debate. (2 Farrand 173, 187, 438) The Committee
of Style left.the clause unchanged, and it was agreed to by -

the Convéntion. (2 Farrand 576, 648)'
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9. Inapplicability of Pardon Power

Art. 1T, §2, cl. 1: The President . . . shall have
power to Grant Reprieves and Pardon for Offenses against
the United States, except in Cases of Impeachment.

On June 18, Hamilton proposed that the President have
. the power to pardon ali "offenses except treason; which he
shall not pardon without the approval of the Senate." (1
?arrand 292) The Committee of Detail drafts and its report
to the Convention on August 6 proposed that the President's
pardoning power be limited only so not impleadable as a
defense to an impeachment. (2 Farrand 146, 171, 185) (That
proposal was modelled after the English Act of Settlement
(1700) which foreclosed the defense of pardon to an impeach-
ment, but gave the King power to pardon after conviction.

See, R. Berger, Impeachment: The Constitutional Problems,

at 84-85.) However, in England criminal penalties could
be imposed by impeachment, and private persons were also
subjécﬁ to impeachment =-- féatures lacking in the American
.provisions. |

On August 25, it was.agreéd to remove the Presideht's
power to pardon in cases of impeachment. A motion to sub-
- stitute the clause "but'hié pardon shall not be pleadable
in bar" in~¢aéééfof impeaéhment was rejected. .(2 Farrand
'411, 419) That wholesale removal of the President's pardon

power in cases of impeachment remained the same throughout.
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the remainder of the Convention without debate. (2 Farrand
, 575; 599, 648) The President therefore may not remove a
disqualification to hold_future office, but could pardon

a person convicted under a post-impeachment indictment.
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10. Inapplicability of Jury Trial

Art..III,'sz,_cl. 3: The Trial of all Crlmes, except
-in Cases of Impeachment, shall be by Jury. . . .

OnuAugust'6, the Committee of Detail reported out a
provision requiring a jury trial for all criminal offenses,
except'in cases of impeachment. (2 Farrand 187) On Angust
'27 Mason also proposed that all crimes, except in cases
“of impeachment, be by jury.. (2 Farrand 433). On August 28,
this provision was adopted (ZIFerrand 434, 438),.and became
part of Art. 111, §2, cl. é, without further'debate. (2
Farrand 576, 601). During this period'of the Convention |
it was still contemplated that the Supreme Court would try
1mpeachments, so a Jury would have been theoretlcally feasible,
absent this exception provision. This contemplation of
jury trial supports an inference that the delegate's con-

ceived impeachable offenses to be criminal in nature.
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11. Selection of he President

Art. ITI, §1, cl. 1-4: [Clauses 1-4]. Each State
shall appoint, in such Manner as the Legislature thereof
‘may direct, a Number of Electors, equal to the whole number
“of Senators and Representatives to which the State may be
entitled in the Congress: but no Senator or Representative,
or Person holding an Office of Trust or Profit under the
United States, shall be appointed an Elector.:

~The Electors shall meet in their respective States,
‘and vote by Ballot for two Persons, of whom one at least
shall not be an Inhabitant of the same State with them-
selves. . . . The Person having the greatest Number of Votes
shall be the President, if such Number be a Majority of the
whole Number of Electors appointed:; . . . and if no Person
have a Majority, then frua the five highest on the List the
said House shall in like Manner chuse the President. But
in chusing the President, the Votes shall be taken by States,
the Representation from each State having one Vote: . . . .
In every Case, after the Choice of the President, the
Person having the greatest Number of Votes of the Electors
shall be the Vice President, . . . (Prior to Twelfth Amendment.)

Summary

-Although the history.pf.the clauses relating to the
selection of the President is lengthy, that history essentiaily
reveals the following. Several Convention delegates who
desired a strong legislature wanted the President to be
selected by that body. Other delegates, including Madison
and Hamilton, preferred a'vigorbus executive that could
operate as a check against legislative excesses. The latter
delegates wanted Presidential selection by a body other than

the national legislature and their preference ultimately
prevailed. _
Proceedings at the Constitutional

Convention '

The Randolph Resolutions introduced on May 29 provided
for a national executive to be chosen by the national legis-
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lature for an unspecified term of years. (1 Farrand 21)
- On June 1, the duration of the executive term and the
mode of his appointment were debated as follows:

"Mr. Wilson said he was almost unwilling to declare
the mode which he wished to take place, being appre-
hensive that it might appear chimerical. He would say
however at least that in theory he was for an election
by the people; Experience, particularly in N. York and
Massts, shewed that an election of the first magistrate
by the people at large, was both a convenient and
successful mode. The objects of choice in such cases
must be persons whose merits have general notoriety.

Mr. Sherman was for the app01ntment by the Legis-
lature, and for Making him absolutely dependent on that
body, as it was the will of that which was to be executed.
An independence of the Executive on the supreme Legis-
lative, was in his opinion the very essence of tyranny
if there was any such thing.

Mr. Wilson moves that the blank for the term of .
duration should be filled with three years, observing
at the same time that he preferred this short period,
on the supposition that a re-eligibility would be
provided for. _

Mr. Pinkney moves for seven years.

‘Mr. Sherman was for three vears, and agst. the doctrine
of rotation as throwing out of office the men best quali-
fied to execute its duties.

Mr. Mason was for seven years at least, and for
prohibiting a re-eligibility as the best expedient both
for preventing the effect of a false complaisance on the
side of the Legislature towards unfit characters, and
a temptation on the side of the Executive to intrigue
with the Leglslature for a re- app01ntment

Mr. Bedford was strongly opposed to so long a
term as seven years. He begged the committee to consider
what the situation of the Country would be, in case
the first magistrate should be saddled on it for such
period and it should be found on trial that he did not
possess the qualifications ascribed to him, or should
lose them after his appointment. An impeachment he said
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would be no cure for this évil, as an impeachment

would reach misfeasance only, not incapacity. He -

was for a triennial-election, and for an ineligibility

after a period of nine years.'

By a 5-4 vote, the Committee of the Whole then agreed
to an Exécutive term of seven years. (See, 1 Farrand 68-69
for the debate) | |

The modé_of appointing the executive was the next
_qﬂéstién. |

Mr. wilson renewed his declarations in favor of an appoint-
ment by the people. He wished to derive not only both branches
of the legislature froﬁ the peoplé, without the intervention of
the State legislature, but the exécutive aiso in order to make
them as indépeﬁdent as pOssible of eaéh_other, as well as
of the States. It was agreed to,poétpone consideration of tbét‘
issue. (1 Farrand 69). - |

Also on June 1, Randolph expressed favor for a plural
executive because avsingle executive, if impeachable before
expiration of his office, would be ﬁoé dependent on the
legislature. (1 Farrand 71) |

Madison observed either on June 1 or 2, that to prevent
a man from holding an office longer than he ought, he may for
malpractiée be impeached and removed. (1 Farrand 74)

On June 2,:fhe Committee of.the Whole rejected by a 7-2
vote Wilson's proposal that in substance provided for the
selection of the President by.electors.representihg State

districts elected by the people.
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Mr. Gerry opposed electién of the exécutiﬁe by the
national 1egislature. He thought that it.would create intrigue
and corruption in the legislature. However, he opposed
any direct.election of electors as Wilson proposed be-

_caﬁse the people were too ignorant and liaBle to deception.
(1 Farrand 80) | |

It was then agreed that the executive should be chosen
by the national legislature for a seven-year term. (Id.)

On June 9. Gerry proposed.that the national e#ecutive be
elected by the state executives. An appointment by the
national legislature would not give the executive sufficient
independence. Gerry's-motidn 1dst 9-0. (1 Far:and 175-176)

On June 13, the Committee of the Whole reported out
‘the Randolph Plan, as amehded, providing a éeven—year term
for a single national executive to be chosen by the national
legislature. (1 Farrand 226) | |

On June 15, William Patterson presented his New'Jersey
Plan pfoviding for a unicameral legiélature (with each.étate
having one vote) and a plural executive elected by Coﬁgress.
(1 Farrand 243-244) |

On June 18, Hamilton sketched a plan of government in
which an executive would be chosen to serve dﬁring good be-
havior by electors elected by the people in State districts.

(1 Farrand 292)
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'On July 17, the Convéntion reconsidered the provisidn pro-
viding that the executive be chosen by the natibnal legislature.

Couverneﬁr_Morris_opposed the provision stating that
the execﬁtive would be the creature of the legislature if
appoiﬁted and impeadhable»by that body. Legislative selection
would promdte intrigue and faction. He favored electing the
President by the people at 1argel (2 Farrand 29)

Mr. Sherman.thought that the sense of the nation would
be.better expressed by the legislature, than by the people
at.large. (1d.) |

Wiison, favoring the election of the President by the
people, thought thét the executive if selected by the
'legislaﬁure would be too dependent on that bddy~to stand
between its intfigﬁes and the liberty of the people.

(2 Farrand 30). | |

Mr. Pinckney opposed an election by the people because
they would be led by a few activé and designing men. He
thought that the national legiSIature, most immediatély
interésted in the laws made by themselves, would be most
attentive to the choice of a fit man to execute them. (Id.)

Gouverneur Morris thought the people intelligent enough
to elect fhe President. He thought that an executive chosen
by the national legislature would not be independent and

thus tyranny by the lagislature would result. (2 Farrand 31)
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Masbﬁ opposed election of the President by the peopie_
because they did not have the requisite capacitj to judge
the merits of the candidates. (Id.) |

By a 9-1 vote, the Ccnvenﬁion rejected the proposal
to make the executive elected by ﬁhe people instead of the
legislature. Immediately thereafter it rejected a motion
‘that the executive be chosen by electors'appointed'by indi-
vidual Stete legisletures; and agreed that he be chosen by
the national legislature. (2 Farrand 32)

The propriety of a 7-year term for the executive was
then debated. Mr. Brown preferred a shorter term since the
executive was eligible for re-eiection. (2 Farrand 33)

Dr. McClurg moved to.have the President serve during
good behavior to make him independent of the legislature.

He conceived the independence of the executive to be equally
.essential as the independence of ﬁhe judiciary department.
(1d.) _ o

Gouverneur Morris seconded and supported McClurg's
motion. (;g.)

Madison generelly supported McClurg's motion. He
objected to making the executive dependent on the 1egis-'
lature by having that branch control his electioﬁ. He thought
those two branches must be distinct and independent in a |
well constituted Republic so that the legislature could

not exercise tyrannical power.' Whether the plan proposed
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‘was a proper one.for establishing executive independence
depended uponlthe praﬁﬁicability-of instituting an
 adequate impeachment tribumal. (2 Farrand 35)

Mason opposed the motion, stating that it would lead
to monarchy. He added that it wbuld be impossible adequately
to define_misbehavior; and perhéps impossible to compel so
high an offender to éubmit'to trial. (1d.) | |

Madison was not apprehensive of any steps towards
monarchy and thought legislatures.were most in need of
restraint. (1d.) | |

The Convention then rejected the motion to make the
executive's term during good behavior and a motion to strike
seven years as the duration. (2 Farrand 36)

On July 19, Ellsworth moved to make the Presidént
elected by electors appoiﬁted by State legislatures and
allocated according to State population. (2 Farrand 57)

- Rutledge opposed all modes of appointment exéept by
the national legislature. (Id.)

A proposal to have the national executive selected by
electors éhosen by the national legislature lost; but a
proposal to have the executive elected by electors chosen by
the State legislatures succeeded. (2 Farrand 58)

'. The Convention then agreed to: keep tﬁe executive eligible
for a second term. (Id.) On the question of his term of

office, seven years was rejected and six years adopted.
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Gouverneur Morris favored a short term, in order to

avoid impéachmenté, which would otherwise be necessary. (Id.)

Mr. Butler was against frequent elections beCéuse
Georgia and South Carolina were too distant to send electors
often. (Id.)

Ellsworth was for a six-year term. Frequent elections
would not give.the executive sufficient independence.. He
observed that there "must be duties which wiil make him
unpopular for the moment. There will be outs as well as ins.
His administration therefore will be-attacked and misrepre-
sented." (Id.) o

On July 24, the Convention,reCOnsidéfed the mode of
electing the»Pfesident. Mr.'Housfon moved that he be éppointed
by the natioﬁal legislature instead of by electors appointed
- by the State 1egislatures;'fHe feared that capable men would
not undertake thé'service of electors from the more distant
States. (2 Farrand 99)

Gerry opposed the motion and'thbught Houston's fear
unwarranted. If the President was to_bé elected by the
national legislature, he would have to be ineligible a
second time to maintain his independence, an ineligibility
- he disliked. (2 Farrand 100)

Mr. Strong saw no necessity in making a 1egiélative1y—
elected President ineligible for a second term because new
legislaﬁive elections would.intervene and free the President's
second appointment from the same‘set of men who first appointed

him. He did not think that gratitude for the President's
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past appointmént would produce the same effect as dependence
for his future appointment, but if_true, the same objection
could be lddged against the President's debendencg upon-
Presidential électors. (Id.)

Mr. Williamson favored a sevén-year term for an executive
to be chosen by the national legislature and to be ineligible
for a second term. He also preferred a plural executive because
é single magistrate would feel the spirit of a King. (I4d.,

.2 Férrand 101) o |

Mr. Houston's motion that the executive be appointed by
the national legislature was adopted by a 7*4_vbte- (Id.)
| Luther Marﬁin and Gerry then moved to make the executive
ineiigible for a second tefm. (Id.)

Ellsworth opposed the motion stating that a worthy
:executive should be re-elected. (Id.) N

Gerry thought the executive should be independent
of the legislature and that a long term -- 10, 15 or evemn 20 --
years would secure that independence with ineligibility
afterwards. _(2 Farrand.102)

Mr. King was for re-eligibility. He thought it too great
.an advantage to giVe up for the small effect it would have
on the executive's dependence on the legislaﬁure if impeach-
ments are to lie, which in effect would render the executive's

tenﬁre during'iégislative pleasure. (Id.)
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Motions were then made to ﬁake the executive's term
'8, 11, 15, and 20 years. (Id.)

Wilson thought all these motions sprang from a defective
mode of electing the éxecutive-énd trying to rid the execuﬁive
from too much dependence on the legislature. (Id.) He then
proposed a six-year term for an executive to be chosen by a
small number from the national legislature who would be in
turn éhosen by lot. This mode would decrease intrigue and
executive dependence on the legislature. (2 Farrand 103)

Gbuverneur'Morris thought a legislatively-elected executive
the worst mode of appointment. ”Such appointment power coupled
with the impeaéhiﬁg power would make thé executive a.legislative
creaﬁure. He had been opposed to.the impeachment, but was
now coﬁvinced that impeachmeﬁté must be provided for, if the
executive appointment was té be of any duration. No man
would say, that an executive known to be in the pay of an 
Enemy, shouid-not‘be removable in some way or other." .He
believed that a too weak executive would lead to legislative
usurpatibn of hié powers.and a too strong executive would
usurp legislative'pqwers. He admitted the difficulty in striking
_the right balance, and preferfed a short term, a re-eligibility,_
“and a mode of electing the President‘different than by the
national legislature. (2 Farrénd‘103—105)

Consideration of a motion to adopt Wilson's plén for

electing the President by electors taken by lot from the
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national legislature was postponed. (2 Farrand 106)

On July 25; a.ﬁotion by Ellsworth to make the President
elected by Congress for his first term, but by electors
chosen by State legislatures if he ran for re—election'was
defeated 7-4. (2 Farrand 111)

Ellsworth thought his plan a meaﬁs of permitting the re-
election of a deserving magistrate without making him de-
pendent on the legislature. (2 Farrand 109).

"Gerry opposed an.election of the executive by the legis-
lature and moved that the exeéufive be appointed by the
Governors and Presidents of the States, with the advice of
their Couﬁcils, and if no Councils éxist by electors chosen
by the State legislatures. (Id.)

Madison opposed any legislativély-elected executive be-
cause (1) the latter would be too dependent on the former;

(2) that mode of election would divide the legislature and
promote intrigue; (3) the candidate would pfobably.:ender his
~administration subservient to the viewé ofrthe faction to
whom he owed hi§ eiection; and (4) foreign powers would mix
their intrigues in the election. He desired the President to
"be elected by the people at large. (2 Farraﬁd 109-111)

Pinckney's motion providing thaf no person shall serve
in the executive more than 6'yeafs in 12 yeafs was defeated
6-5. (2 Farrand 115) During the debate on that motion,
Gouverneur Morris stated that three evils to'bé guarded against
in determining the méde-of electing'the éxecutiVe were (1) undue

influence of the legislature; (2) instability in the executive
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and (3) misconduct in office. As to the.lattér evil, he noted
impeachments would be essential and hence an additional reascn
agéinst‘an election by the legislature. (2 Farrand 112-113)
dn'July 26, the Convention adopted by a 7-3 vote a motion
pfoviding a seven-year terﬁ_for the executive to be chosen by
the national leglslature and to be 1ne11g1b1e for a second term.
(2 Farrand 120) Thls mode of electlon was reported out of the
'~ Committee of Detail to the Convention on August 6. (2 Farrand
185)
| On Augﬁst 24, the Convention rejected severél motions
to make the President.elected by the people. (2 Farrand 402,
404) |
On Septembér 4, the Committee of Eleﬁen proposed that the
President be chosen by electors appecinted by State legislatures.
(2 Farrand 493-494) Gouverneur Morris stated the following |
reasons in favor of the plan:

The lst. was the danger of intrigue and faction
if the app01ntment should be made by the Legislature.
2. the inconveniency of an ineligibility required by
that mode in order to lessen its evils. 3. The
difficulty of establishing a Court of Impeachments,
other than the Senate which would not be so proper
for the trial nor the other branch for the impeach-
ment of the President, if appointed by the Legislature.
4. No body had appeared to be satisfied with an appoint-
ment by the Legislature. 5. Many were anxious even for
an immediate choice by the people-- 6-- the indispensable
necessity of making the Executive independent of the
Legislature. -- As the Electors would vote at the same time
throughout the U.S. and at so great a distance from each
other, the great evil of cabal was aveoided. It would be
1mp0551b1e also to corrupt them. A conclusive reason for
making the Senate instead of the Supreme Court the Judge of
impeachments, was that the latter was to try the President
after the trial of the impeachment. (2 Farrand 500)
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Pinckney o' :cted to the plan of the ¢ mittee of Eleven

“for the following reasons:

1. That it threw the whole appointment in fact
" into the hands of the Senate. 2-- The Electors will
be strangers to the several candidates and of course
unable to decide on their comparative merits. 3. It
makes the Executive reeligible which will endanger
the publi: liberty. @ 4. It makes the same body of
men which will in fact elect the President his Judges

:1n case of an 1mpeachment

No action was taken on the
at that time. (2 Farrand 502)
and successfully moved that the
posal for a seven-year term for
by the national'legislature‘and

(2 Farrand 511-515)

(2 Farrand 501)
Committee of Eleven proposal
ﬁutledge opposed the plan
Convention take up the pro-
én éxecutive to bé elected

to be ineligible for reelection.

The Committee of Eleven plan of the electoral college

method of electing the President was reconsidered on September

6. (2 Farrand 521)

Wilson opposed the plan as

throwing too much power to

the Senate (The Senate was to choose the President from the

five highest vote-getters if none had a majority):

They wi11vhave in fact,

President, and through his

tual appointment to offices;
of the Judiciary Department.

the appointment of the
dependence on them, the vir-
among others the offices
They are to make Treaties;

and they are to try all impeachments. 1In allowing
them thus to make the Executive & Judiciary appoint-
ments, o be the Court of impeachments, and to make
Treaties which are to be laws of the land, the Legis-
lative, Executive & Judiciary powers are all blended
in one branch of the Government. (2 Farrand 522-523)

Hamilton favored the electoral college method of electing

the President rather than the Committee of Detail plan, which
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he characterized as creating the greatest opportunities and
motives for corruption. (2 Farrand 524-525)
' Motions to make the President's term 7 or 6 years instead

of 4 years failed. .(2 Farrand 525), and it was agreed to
make the President chosen by electors appointed by State
legislatures. (Id, 2 Farrand 528)

The Committee of Style_reported to the Convention on
September 12 the electoral college method of electing the
President, (2 Farrand 597), which was adopted without

further debate.
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B.  1te Ratification Conventic

This section contains three parts. First, a summary of
the proceedings at the State ratification conventions con-
cerning impeachment and conclusions therefrom. Second, indexes
of statements made concerning grounds for impeachment and |

- checks upon the powers of Congress. Third, a more complete
compilation of the Statemeﬁts at the State ratification con-
ventions relevant to limiting power and abuse of office with
special reference to impeachment. |

1. Introduction and Summary

. The Staté ratification debétes, with the EXceptioﬁ of
Virginia, New York, and North Carolina, were badly or very
incompletely reported. In three States - Delaware, New Jersey,
and Georgia - thé convention procéediﬁgs were_ﬁot reported
at a11.30/ Because.of the incomplete reporting of the State
conventions, it is difficult, on the basis of the existing
reports, to draw firm conclusions regarding the meaning of
the conétitutional provisioné;

In.1836, Jonathan Elliot published the most thorough com-
pilation of the proceedings at the State ratification'con-
ventions that exists today. Other than a few references to
Farrand, EllioF is the'source for all references to the State.

ratification debates.

30 See, J. Goebel, History of the Supreme Court of the United
States, Vol. 1, p. 324. (1971). o
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Impeachable Offenses

A nﬁmber'of statements made during the ratification
debates indicate that serious abuée and manipulation of
power, even though not rising to the level of criminal
conduct, was thought to be impéachable'conduct. Many
of the remarks about impeachment of the President and
civil officers at the state ratifyiﬁg conventions were
made in general terms Withoﬁt specific contemplation of
the Presidency. 1t is clear also that some delégates
éontemplated impeachment as a check on Congress and
especially the Senate, and feared the Senate would not

31/
convict its own.

Several conventlon delegates stated that the g;f-
Pose of impeachment was to prevent abuse of power.
The following kinds of conduct are. representative of ex-

amples of conduct by the PresidEnt, Senate, or other

officers which some delegates described as constituting

31/ The Senator Wllllam Blount precedent of 1798 does
seem to have determined that the Senate will not try its
members on an 1mpeachment For discussion see Appendix I.

32/ See, e,g., 2 J. Elliot, The Debates in the several
State Conventions on the adoption of the Federal Constitu-
tion (1836? 85-86, 168-169, 480 (hereinafter referred to
as "Elliot") ' :
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impeachable offenses:
34/
ies,

crimes and misdemeanors against the govermment,
of great injury to the community,

corrupt motive,

bad advice,
31/
public trust, misconduct, -

33/

malconduct, making bad treat-
- 38/
abuse of power,.

38/

39
~betrayal of
39/
great offenses,
Y

high

acts
41/

. acting from some
42/
giving false information to the

43 /
Senate pardoning a suspicious man with whom the
_ . att ",
President was connected, and the President's failure

lgg/
34/
33/
36/

2 Flliot
2 Elliot
4 Elliot

2 Elliot

3 Elliot 516,

37/
38/

39/

20/

41/

42/

43/
11!

4 Elliot
4 Elliot
2 Elliot
4 Elliot

Id.

4 Elliot

Id.
3 Elliot

168-169
477, 4 Elliot 124-125, 268, 3 Elliot 512.
263.

85-86, 168-169, 4 Elliot 114, 276,

126-128, 281,
32, 3 Elliot 201.
11, 4 Elliot 34.

113-114,

126-128.

498, 500.
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45 /

to call all Senators to ratify a treaty. The examples'
indicate that for a number of delegates criminal conduct
was not a prerequisite fof impeaqhment; Additionally,
several delegates clearly distingﬁished between impeach-
able conduct and criminal conduct and noted that each

_ _ 46 /
type has its distinct punishment.

45/ 1d. at 516.

46/ See, e.g.,. 2 Elliot 538, 4 Elliot 37, 44-45, 47,
48, 113-114, v | |
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Judicisgl Review

Several statements made during the state conven-
tions lend suépprt to the éoncluéion that no judicial
review was contemplated. It was recognized by various State
delegates that giving the Senaﬁe power to try impeachments
blended the 1egislativé and judicial powers in one body

contrary to the general theory behind the allocation of

- 47/

powers under the Constitution. The possibility that

the Senate would abuse its impeachment power was speci-

48

fically considered. However, the checks upon such

abuse mentioned by delegates were the two-thirds vote
49/ e
needed for conviction, the presence of the Chief
S0 y 5V
Justice, the prerequisite of House impeachment,
B 52/

the fact that the Senators would be under oath, and

47/ 2 Elliot 476-477, 504-505, 530, 534-535, 4 Elliot
121, 129.

48/ 2 Elliot 323, 476-477, 478, 504-505.
49/ 4 Elliot 44-45, 47.

50/ 1d. |

51/ 2 Elliot 323, 504-505.

52/ 4 Elliot 44-45, 47.
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53/
the general electorate. Nowhere is judicial review

mentioned as a check. Yet, in several of the conven-
tions, delegates mentioned judicial rgz}ew as a check
~against unconstitutional legislation."_ It thus seems
unlikely that having in mind both the concept of judi-
cial féview and the potential abuse of the power to
try impeachments by the Senate, State convention dele-
gates would have failed to specify judicial review as
é check against "improper" impeachments if such review
had been intended. |

James Iredell, at the North Caroliﬁa Convention,
stated that the Seﬁate wés made the trier of impeach-
ments becausé.an inferior tribunal,inéluding the
Supreme Court in their view,might be too awed by so
powerful an accuser, i.e., the House of Representatives?él

That awe would exist whether or not that inferior

53/ 2 Elliot 504-505, 4 Elliot 161-162, 171-172.
54/ 2 Elliot 196, 445-446, 3 Elliot 553.

55/ 4 Elliot 113-114.
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“tribunal exercised original or appelléte jurisdiction,
thus suggesting that the courts were not to exercise
judicial review in cases of impeachment.

The fact tﬁat delegates to thé Constitutional Con-
vention and State ratification conventions expressed
the view that Congress.was to exercise only enumerated
powers does not require the inferencé thaf judicial
review of impeachments and convictions was intended.
That mode of reasoning begs the crucial question of
whether the unfettered pbwer to determine what conduct

is impeachable was given to Congress.

56/ Art. I, § 2, cl. 5 gives the House of Representatives
the "sole'" power of impeachment. Art. I, § 3, cl. 6
gives the Senate the "sole' power to try impeachments.
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2. Index of _.atements Made By Delegates In State
Ratification Conventions Regardlngfcrounds for
Impeachment and Checks Upon Congress

Grounds for Impeachment

The following is a compilation and paraphrase of state-
ments made at State ratification conventions describing what
type of conduct would be impeachable.

Massachusetts Convention:

1. Mr. Ames: Impeachment liés only against '"'great
offenders.'" (2 Elliot 11) |
2. General Brooks: Conduct exciting '"suspicion."
(2 Elliot 5)
3. Mr. Bowdoin: Abuse of Power. (2 Elliot 75-86)
4. Mr. Stillman: Malconduct and abuse of power;

(2 Elliot 168-169)
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Pennsylvania Convention:

1. James Wilson (a leading delegate at the Constitu-
tional Convention): Making bad treaties. (2 Elliot
477)

South Carolina Convention:

1. Judge Pendleton: Giving bad advice (4 Elliot 263)
2. John Rntledge (a delegate at the Constitutional
| Convention): Making a bad treaty. (4 Elliot 268)‘
3. Edﬁafd Rutledge: Abuse of trust. (4 Elliot 276)
4. General Charles Pinckney (a delegate to the
Constitutional Convention): Betrayal of trust.
(4 Elliot 281)

North Carolina Convention:

1. James Iredell: Misconduct, misdemeanor in office
high crime and misdemeanor against the government;
acts of great injury to the community, acting to
prejudice the people,'abuse of trust, error of
the heart, receiving a bribe or acting from a'.
corrupt motive, giving false informatibn.to the
Senate,_cofruption or acting for some wicked

motive. (4 Elliot 32, 109-110, 113-114, 126-128)

2. Mr. Maclaine: ~Great offenses: ‘high crimes and

misdemeanors, misdemeanors, and maladministration_

(4 Elliot 34, 4&4-45, 47)
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Virginia

- Governor Johnston: High crimes and misdemeanors

in public office. (4 Elliot 48)
Mr. Spaight: Abuée of trust; making a bad
treaty. (4 Elliot 114, 124)

Mr. Spencer: Misdemeanor in office; making a bad

treaty. (4 Elliot 116-118, 124-125)

Convention:

1.
2.

Mr. Nicholas: Maladministration (3_E11i§t 17)
Governor Randolph: Misbehavior, dishonesty, |
receiving foreign emoluments. (3 Elliot 201,
368, 486) _

Mr..Masdn: Making a treaﬁy after being bribed.
(3 Elliot 486)

 James Madison (a leading delegate at the Con-.

stitutional Convention): Pardoning a criminal
with whom the President was in collusion;
summoning only a few Senators to approve a

treaty; abuse of power. (3 Elliot 498, 500, 516)

. Patrick Henry (a delegate at the Constitutional

Convention): Making bad treaties; the minister
who would sacrifice the interest of the nation.
(3 Elliot 512) |

Francis Corbin: Abuse of'power;(3 Elliot 516)
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Checks Upon General Powers of Congress

‘The following is a partial summary and péraphrase of
- statements made during the State ratificatiqn debates
concerning the checks upon Congress for abuse of any of
its pbwers. This material is derived_from the broader
compilation of impeachment discussion in the next section.

Massachusetts Convention:

1. Mr. Ames: Electing one-third of the Senate
every two years. (2 Elliot 46-47) |

2. Mr. Bowdoin: -Impeabhment of Members of Congress.
(2 Elliot 85-86)

3; Mr. Stillman:. Impeachment of Members of Congress.
(2 Ellibt 168-169)

4. Gen. Brooks: Impeachment of Seﬁators. (2
Elliot 45)

Connecticut Convention:

1. Oliver Ellsworth (a delegate at the Constitu-
tional Convention): Judicial review of legis-
lative acts. (2 Elliot 196)

Pennsylvania Convention:

1. James Wilson (a leading delegate to the Consti-
tutional Convention): Dividing the legislative
power between two bodies; judicial review of

legislative acts; regarding the Senate's power
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-0 try impeachments, the requirement that the
House first impeach; self-restraint. (2
Elliot 445-446, 476-477, 478, 489, 504-505)
Mr., M'Kean: Regarding impeachment ﬁrials,
Senators acting under the sanction of an oath

or affirmation. (2 Elliot 530, 534-535)

New York Convention:

1.

Chancellor Livingston: Regarding the Senate's
power to try impeachments, the requirement that

the House first impeach. (2 Elliot 323)

South Carolina_Convention:

1.

Cha:les Pinckney (a delegaté to the Comstitu-
tional Convention): DiViding the legislative
power between two bodies. (4 Elliot 257)
Judge Pendleton: Senators need to be subject
to a provision like impeachment. (4 Elliot
263)

Edmund Rutledge: ‘Senators impeachable. (4

Elliot 276)

North Carolina Convention:

1.

Mr. Maclaine: Regarding the Senate's power to
try. impeachments of the President, the presence
of the Chief Justice, the two-thirds vote needed

for_conviction,'aﬁd the requirement of voting
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under oath; the people would check unconsti-
tutional acts. (4 Ellidt 44-45, 47, 161-162)
Mr. Iredell: The House of Representatives
would serve to check the Senate's powers;

the people would check unconstitutional acts.

(4 Elliot 129, 132-134, 171-172)

Virginia Convention:

1.

John Marshall: The power of judicial review

over legislative enactments. (3 Elliot 553)
Mason and Patrick Heﬁry:' Feared Senate would
not convict impeached Senators. (3 Elliot 402-
403, 512)

Cénvention as a whole: Recommended ameéendment
to provide for an independeht body to.try

impeached Senators. (3 Elliot 661)
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3. Compilation of Statements in State Ratification
Debates Relevant to Controlling Power and QOfficers

Massachusetts: Mr. Ames, defending a two-year term

for House members, noted that:
repreSentatives are the graﬁd inquisition of the Union.
- They are, by impeachment, to bring great offenders to
justice. One year will not suffice to detect guilt
and to pursue it to conviction; therefore they will
escape, and the balance of the two branches will be
~destroyed, and the people oppressed with impunity,
(2 Elliot 11)
Dr. Taylor, opposing biemnial and.favoring annual elections
of House members, stated that
[I]t is possible that rulers may be appointed who may
wish to root out the liberties of the people. 1Is it
not . . . better, if such a case should occur, that at
a short period they should politically die, than that

they should be proceeded agalnst by impeachment? (2
Elliot 5) -

General -Brooks stated that if Senators' '"conduct excites
sugspicion, they are to be impeached. . ." (2 Elliot 45)

Mr. Ames statéd that a very effectual check upon the
powers of the Senate was the provision requiring one-third
of its mémbers to be elected every two years. (2 Elliot 46-47)

Mr. Bowdoin citéd the impeachment.provisions in Art., II,
§4 as a CHeck against the abuse of power. (2 Elliot 85-86) |

Mr. Stil}mén,.defending the proposed Constitution, stated__'
that its impeachment provisions were a ”cheék in favor of the
pecple" and that every officer of Congress coﬁld be impeached
for''malconduct.” He -argued that "[W]lth such a prospect,
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who will dare t abuse the powers vested i1 .im by the people."
(Elliot 168-169)

Connecticut: Oliver Ellsworth stated that if Congress:

‘should at any time overlap their limits, the judicial
department is a constitutional check. If the United
States go beyond their powers, if they make a law

which the Constitution does not authorize, it is

void; and the judicial power . . . will declare it
- to be void. (Elliot 196) '

vMaryland: The Maryland Convention, in ratifying the
 Constitution, resolved that an amendment be adopted stating
that "Congreés shall exercise no power but what is expressly
delegated by this Constitution.” (2 Elliot 350)

Luther Martin, opposing ratification, criticized the
impeachment provision giving the Senate authority to try
impeachments on the ground that the Senate would be partial
towards the President. The Senate would receive many Presi-
~dential favors and would participate in some his actions.
Additionally, the Chief Justice would be partial to the
President having been appointed by him. (3 Farrand 219)

He also discounted the impeachment power as a check upon
the executive and referred to "misconduct' as a basis for
impeachment:

If he [the President] is guilty of misconduct

and impeached for it by the first branch of the

Legisla:-ure he must be tried in the second, and

if he keeps an interest in the large States, he

will always escape punishment -- The impeachment

can rarely come from the Second branch, who are
his Council and will be under his influence. (3

Farrand 158) 68



James McHenry, stated that the Senate was given the
power to try impeachments because it would be a less partisan

and‘inflamed jury than the House. (B'Farrand 147-148)
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Pennsylvania: James Wilson stated that the political
theorj behind the Constitutioﬁ was.that all powers not ex-
pressly given were withheld and thus a bill of rights would
be superfluous and even dangerous by suggesting.the federal
Government possessed powers that did not existf (2 Elliot
435~436) In discussing the restfaints upon.Congress, he
mentioned the division of legislative power into two bodies,
election of members by the pebﬁle, and the interpoSition of
the judicial department. Regarding that latter check, he
stated that it was the duty of judges to pronounce legislation
inconsistent with the Constitution veid. (2 Elliot 445-446)
However, in diébuséing checks upon the powers of the Senafe which
he thought were too great, Wilson stated that the Senate could
do nothing without the conéurrence.of some other branch of
government. Regarding the power to try impeachments, he noted
that the Senate could not.try unless the House impeached.
Although not approving in toto these impeachment provisions,'
WiléQn‘thought that ''mo danger to the libertieé of this country
can arise even from that part of the system." (2 Elliot 476-477,
gee also, 2 Elliot 504-504)

Wilson asserted that making bad treaties would justify
impeachment'of'Senators._ (2 Elliot 477) Judges were not to
be impeached foradeclafing acts of Congress null and void.

However, the guard against impeachment of judges for performing

70



their duties, Wilson suggested,.was self-restraint by the
House and Seﬁate: "What House of Repreéentatives would dare
..to impeach, or Senéte to convict, judges for the performance
of their duty?" (2 Elliot 478)
'In discussing checks upon the power of the President,
Wilson stated that "far from being above the laws, he is
amenable to them in his private character as a citizen, and

in his public character by impeachment." (Emphaéis in original)

(2 Elliot 480)

In discussing the judicial power, Wilson stated that courts
would have the power to declare laws null and void if contrary
to the Constitution. (2 Elliot 489) In discussing the federal
- judicial powers, Wilson neither stated nor implied a power
of judicial review in connection with impeachment trials.

(2 Elliot 486-494) Wilson admitted that the Senate possessed
"executive" and "judicial" powers that violated separation of
powers principles but asserted that ﬁevertheless there existed

"real and effectual security" to check those powers.
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In discussing the impeachment powers of the Senate, Wilson -
stated that he'hoped impeachment trials would '"seldom happen."
(2 Elliot 513) | | |
| Mr. M'Kean, in'responding to the.criticism that the
Senste's power.to try impeachments blended the legislative
and judicial departments, stated that on the trial, 'the
Senators ars to be under the sanction of an oath or affirma;
tion, besides_the.other ties upon them to do justice; and the
basis [sic] is more likely to be against the officer ascused
than in his favor, for there are always more persons disoblige&;
chan the contrary, when an office is given away, and the
expectants of office are more numerous than the possessors."

(2 Elliot 530, 534-535)

Mr. M'Kean also stated that the President "may be impeache
‘before the Senate, and punished for his crimes.” (2 Elliot 538)
New York: Mr. Chancelldr Livingston;iréfuting the con-
tention that the Senate possessed too much power, including

the power totry impeachments, stated that the:

power of impeaching was in the House of.Répresentatives,

and that was the important power. It could hardly be

supposed that the representatives would exercise this
power for purposes of tyranny; but if they should, it
certainly could be of no disadvantage to enable the

Senate to check them. (2 Elliot 323)

The New York Convention recommended to.other States

that the following be adopted as an amendment after the

Constitution was ratified: ''that the Congress should appoint,
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in such manner as they.may think proper, a council to advise
the President in the appointment of officers; that_;he said -
coﬁncil should continue in office for four years;:that they
should keep a record of their proceedings, and sign the same,
and always be responsible for.their advice, and impeachable
for malconduct in office. . ." (2 Elliot 408)

South Carolina: Mr. Charles Pinckney stated that the

| purpose of establishing two houses of Congress whose members
were elected by different constituents was "to introduce the
influence of different interests and principies” in the |
actions of Congress. (4 Elliot 257) |
Judge'Pendleton, criticizihg'the Senate's power to try
impeaqhmehts, stated that in "England, particularly, ministers
that advised illegal measures were liable to impeaéhmeﬁt,’for
advising the King. Now, if justice called for punishment of
treachery.in the Senate, onaccount of giving bad advice, before
what tribunal could they be arréigned? Not éurely before
their house, that Qas absurd to suppose. Nor could the President
be impeached for making tréaties, he acting only under advice
-of the Senate, without a power of negativing." .(& Elliot 263)
John_Rutledge,'defending the treaty-making provisions, stated
that the President would not join with a few Senators to make"
a bad treaty impinging upon individual liberty, because a '"full

Senate were competent to impeach him.“ - (4 Elliot 268)
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Edward Rutledge stated-éhat both the President and
Senators were impeachable for abuse of trust. (4 Elliot 276)

General Charles Pinckney stated that the House of
Represehtatives '"are to impeach those who behave amiss, or
betray their public trust. . ." (4 Elliot 281) He added that
tﬁe President was not elected by the legislature because this
power coupled with its impeaching power would make the President
too dependent upon that Branch and unable to.check legislative
excesses. (4 Elliot 304)

- North Carolina: Mr. Joseph Taylor objected to the Senate

as a trier of impeachments because 'the senators were liable
to errors, especially in a case in which they themselves were
concerned." (4 Elliot 32)

Mr. Iredell stated that“"vésting.the power of impeachment
in the House of Representatiﬁes, is one of the greatest
securities for a due execution of all public offices.”

‘He added that the iﬁpeaching power ''will be not only the means
of punishing misconduct, but will prevent misconduct." (Id.)

- Mr. Taylor again objected to the impeachment provisions
because ''the impeachments are to be determined by the Sehators,
whp are one of the branches of power which we dread under this
Constitution." _(A-Elliot 33

Mr. Maclaineﬁsggted that an impeachment tribunal was to
try ""great offenses", and that impeachment was necessafy to

keep officers '"within proper bounds." He added that Members
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of Congress, while not impeachable, were "amenable to the law
for crimes aﬁd:misdemeanors committed as individuals." (4 Elliot
34) | |

Mr. J. Taqur characterized impeachable acts as official
acts of "oppression' against the people. (4 Elliot 36)

Mr. Maclaine stated that impeachments are only for high
crimes and misdemeanors and would not reach petty offenses
;ommitted-by tax collectors. (4 Elliot 37) o

Mr. Iredell stated that officers may be tried by a court
"for common law offenses, whether impeached or not." (Id.)

Mr. Maclaine stated that petty officers would not be
impeached for every ﬁetty offense; that impeachments would
not reach inferior officers because such a construction would -
depart from past British and American practice. The House of
Répresentatives, the grand inquestiof the Union at largef
will bring '"great offenders' to justice. Impeachment trials
"will be a kind of state trial for high crimes and Misdemeanors.”
He observed that checks upon abuse of the Senate's power.to
try impeachments against the President were the presence of the
Chief Justice, the_two~thirds majority vote needed for conviction,
and the requirement 6f voting under oath. . The President was
impeachable for his own "misdemeanors" or for any ''maladminis-
traﬁion” in his office. He added that notwithstanding the im-
peachment provisions, ''there is not a single officer but may.

tried and indicted at common laﬁ; N Y Elliot 44-45, 47)
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1)

Governor Johnston stated that "[i]1f an officer commits
crimes against the State, he may be indicted and punished.
Impeachment only extends to high crimes and misdemeanors in

a public office. It is a mode of trial pointed out for great

misdemeanors against the public." (Eﬁphasis in original)
(4 Elliot 48)

Mr. Ifedell,.in explaining why no comparable King's
Council was needed in the Constituﬁion to prevent the abuse of
_executive power as in England, stéted that if the President
does a single act by which ”tﬁe-people are prejﬁdiced",
~he. is ﬁunishable himself.. vahe.commits any "'misdemeanor"
in office, he is impeachable. If commits ény "erime'", he is
punishable by the laws of his country. Becauss the President
had no council, he would personally have the credit of good,
or the censure of bad measures. (4 Elliot 109-110)

Iredell observed that impeachment was to be used to
bring '"'great offenders" to ''punishment for crime which it is
" not easy to describe, but which every one must be convinced
is é high crime and misdemeanor against the government."

The House was given the power to impeach '"because the occasion
for its exercise will arise from acts of great injury to the
community, and the objects of it may be such as cannot be easily
reached by an ordinary tribunal. The trial belongs to the |
Senate, lest an inferior tribunal should be too much awed

by so powerful an accuser. . ." Iredell added that "the person

convicted upon impeachment is further liable to a trial at

common law, and may receive such common law punishment as
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belongs to a description of such offenses, if it be punishable
by that law." (4 Elliot 113-114) |
| Mr. Spaight stated that the President was 1mpeachab1e
if he "in any manner abused his trust." (4 Elliot 114)
Mr. Spencer objected to the Senate as the trier of

impeachments becausé it violated the doctrine that each
branch should be independent. He alsb objected to the
absence of a President's Council. TIf one existed, each member
"might be impeached, tried, and condemned for any misdemeanor |
in 6ffice.” He again criticiéed the Senate as the trier of
impeachments because often.the President's challenged conduct
would have received prior Senéte concurrence. Thus, the Senate
wbuld-never convict "for any misdemeanor in his office'" unless
for high treason, or unless they wish to flx the odlum of any
measure on him to exculpate themselves, whlch would never
' happen. (4 Elliot 116-118) He thought that the powers of the
Senate including the power to try impeachments, were too great.
' (4 Elliot 118) |

.'Mr..Davie, discussing the blending of powers under the
Cdnstitution, cbéerved that the Senate is to "try impeachments,.
This is their only judicial cognizance. As to the ordinéry
objects of a judiciary ~ such as the decisions of controversies,
the trial of cfimigals,'etc. -- the judiciary is perfectly
separate and distinct from the legislative and executive

branches.” (4 Elliot 121)
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Mr. Spaight stated that the President may be impeached
~and punished for giviﬁg his consent to a treaty whereby
the interest of the community is manifestly sacrificed.
(4 Elliot 124) | |

Mr. Sﬁencer contended that if the President was impeached
for making a bad treaty, the Senate would not ""pronounce
sentence against him because they advised him to make it."
(4 Elliot 124-125) |
| Mr. Iredell stated_that the President could only be
impeached for_an abuse of trust; that impeachment lies only
"for an error of the heart, and not of.the head." He stated
that the impeéchment powers answered every purpdse of people
jealous of théir liberty. 1If a man wilfully abuse his trust,
he is to be held up as a public offender and.punished. He
stated that "I suppose the only instances in which the
President would be liable to impeachment would be where he
Had received a bribe, or had acted from some corrupt motive
or other." The President could be impeached for receiving
a bribe from a foreign power and under the influence of that
bribe, by artifice and misrepresentation, seduce the Senate's
consent to a pernicious treaty. He asserted that the |
fPresidént must certainly be punishable for giving false
.information to thé Senate." Iredell doubted whether legis-
lators were impeachable. He indicated that impeachment of

legislators would be pernicious because legislative faction and
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| suspicion would prevail; it would be a check upon the public
business. I1f a Senator was impeachable, it could "only be |
for corruption, or some other wicked motive. . .“ (4_Eliiot
- 126-128) |

Iredell compared the blending of the different branches
of powers in the Senate (including the power to try impeach-
ments) and its coﬁsequent danger with the pewers of the House
of_Lords and eoncluded no fear was justified He mentioned that
tﬁe House of Repreeentatives would serve as a check upon the
Senate's powers. (4 Elliot 129)
| Mr. Spencer stated that the Senate would ot be the_
proper trlbunal to try 1mpeachments of its own members,
and that it might unjustly convict a President to throw the
odium of a bad treaty uppn him. He thought that the Senate '8
"pbwers, were not sufficiently guarded. (4 Elliot 131-132)

Mr. Iredell agein mentioned the House of Representatives
as a check upon the power of the Senate and President.

(4 Elliot 132-134)

‘Mr. Maclaine and Governor Johnston asserted that Congress
could exercise only enumerated powersb(4 Elliot 140, 142)

Mr. Davie, in discussing the powers of the federal judiciary,
_aSserted that it had the authority to hold State laws uncon-
stitutional. He stated that.the judiciary had the power to
enforce obedlence to the Constitution and that ‘the federal
Judlclal power was properly coextensive with the federal legls—

lative power. (4 Elliot 156-158)
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Mr. Maclaine and Mr. Iredell indicated that the power
to check unconstitutional acts was in the people. (4 Elliot
161-162, 171-172)

Iredell thought that the number of federal crimes would
be very limited. (4 Elliot 219)

The North Carolina Convention proposed an amendment to
the ConStitution that would remove the Senace as the trier
of impeachments against Senators. (4 Elliot 246)

.Virginia: Mr. Nicholas, contending that the Constitutional
impeachment provisions were an improvement over the similar
British system as a check upon the executive stated:

Another source of’sﬁperiority is the power

of impeachment. 1In England, very few ministers have

dared to bring on themselves an accusation by the

representatives of the people, by pursuing means
contrary to their rights and liberties. Few ministers
will ever run the risk of being impeached, when they
know the king cannot protect them by a pardon. This
power must have much greater force in America, where
the President humself is personally amenable for his
mal-administration; the power of impeachment must be

a sufficient check on the President's power of pardon-

ing before conviction. (3 Elliot 17)

Governor Randolph, mentioning checks upon the powers
of the executive, stated that the President can be impeached
if he "misbehaves.” (3 Elliot 201)

Mr. NiéholasJ mentioning impeachment as a check upon
the executive, stated that the'President.ﬁould_be_disqualified
from holding office and liable to further punishment if he
committed such high crimes as are punishable at common law.

" (3 Elliot 240) He also asserted that Congress could exercise

only enumerated powers. (3 Elliot 245-246)
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Mr. Tyler contended that the Senate was too dangerous
" because of its treaty-making power and its power to try im-
peachments. (3 Elliot 366) |
Governor Randolph asserted that the President may be
impeached if he be ''dishonest." (3 Elliot 368)
| Patrick Henrﬁ; diScuSsing British impeachment practice,
stated'that_the British'exécutédgthe highest officials for
Vmal-practiées" and that impeachment foilows quickly a viola-
tion of duty. (S.Elliot 397-398) He élso'contended that the
fedéral cdurts would have the power to review legislative
enactmenté. . |
Governor Randolph.aséerﬁed that in England, né'man
could be impeached for an opinion. He stated that the making
of a treaty was the most common occasion for impeachment.
He also mentioned the difficulty in detérmining the "wilfulness"
in giving a bad opinion which proof would be necessary_for |
impeachment. (3 Elliot 401) |
Mr. Mason objected that no proper court would be available
. to try Senators fbr indictable offensés. He stated that
the Senate would not.convict its own members upon impeachﬁent
for making a treaty after being bribed. (3 Elliot 402-403)
Goﬁernor Randolph stated that thé President could be
impeached for'regeiving foreign_emoluments..'(B Elliot
486) "
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Mr. Mason fearéd'that the Senate could always acquit the
Presidenﬁ in impeachment trials. .(3 Elliot 494)

- Mr. Madison, in discussing checks upon the President's
power.tO'pardon, stated that the President could be impeached
for‘sheltering.a_suspicious man with whom he ﬁas connected.
'He added that, were the President to commit anything so atro-
cious és to summon only a few of the States' Senatqrs_to
approve a treaty; ﬁe,would be.impeached for such a misdemeanor.
(3 Elliot 498, 500) Madiéon, however, Seemingly erroneously
stated in discussing checks upon the Preéident's power, that
the House could suspend the President upon impeachment.

(3 Elliot 496-498) (That proposal was specifically rejected'
by the Constitutional Convention, after Madison stated his
objection. that such powér to suspend would make the executive
too dependent upon the legislature),

Mr. Nichqlas; citing Blackstone, stated that ministers
concluding bad treaties for criminal motives could be impeached.
(3 Elliot 506) | ) |

Patrick Henry opined that the Senate would never convict
its own members upon impeachment for making bad treatiés.

(3 Elliot 512). |

Madison stated that in England, ministers were impeach-
able for advising the King to abuse the royal perogative..
He added that the President could be impeached for the same

abuses. (3 Elliot 516)
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- Mr. Pendleton stated that fhe federal judicial power was
. coextensive with the federal 1egislative power. (3 Elliot 517)
| John Maréhall stated that federal courts would have the
power of judiecial review over legisiative enactments. (3 Elliot
553) |

Governor Randolph and Madison both asserted that the
federal government could only exercise those powers enumerated
in the Constitution. (3 Elliot 576, 620)

Mr. Henry implied that.the minister who will sacrifice
the intefest 65 the nation is subject to impeachment.
(3 Elliot 512) |

Francis Corbin stated thaf an abuse of power by the
 President was impeachable conduct. (3 Elliot 516)

" After ratifying the Constitutidn,IVirginia recommended

that an amendment be adopted that would substitute a different
tribunéi than the Senate for trying impeachments of Senators.

(3 Elliot 661)
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C. State Constitutions

State constitutional impeachment provisions shed little

light on the impeachment questions addressed in this memorandum.

1. Background
| Therthirtéen original States all had constitutions in
effect during ér shortly after 1787, providing for impeachment
or comparable proceedings against ceftain'officials.
Connecticutiﬁy-pfovided that certain officials appeointed
- by the Charter Company (cdmposed_of several mémbers)_bé
removed by "misdemeanor or default” by the Governor, Assistants
and the Company in public coufts to be assembled. |
| Delawarejgy .provided for impeachment of the President
when out of office and within 18 months thereafter, and all
others offending-against the State, either by maladministration,
corruption, or other means by which the safety of the'Commonw.
wéalth may be endangered. The house of assembly was to impeach

.with trial by the legislative council, the upper legislative

57/ 1 B. Poore, the Federal and State Constitutions, Colonial
Charters, and Other Organic Laws of the United States (2d. ed.
1878), at 254 (hereinafter cited as Poore's). (1776 Constitution).

54 1 Poore's 274, 276-77. (1776 Comstitution) -
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‘branch. Punishment upon convictioh was either perpetual dis-
Qualification from holdihg office or provisional removal from
office. Additionally, all officers were to be removed on
conviction of misbehavior at commbn law, impeachment, or upon
the address of the géneral assembly. The President was elected
by the legislature, for a threefyear term.

In Georgia 22{ the Hbuse of Delegates had the sole power
to. impeach all persons who have been or may be in office.
~ The Senate had all power to try impeachments. The Governor
was elected by thze%egislature for a two-year term.

In'Maryland,_;i.judgés'were to be removed for misbehavior
or convictien in a court of law, or.by the Governdr, upon the
address of the General Assembly. | | |

In MassachusettS'él{ the Senate was to try impeachmeﬁts
~voted by the House against any officer for misconduct and

‘maladministration in office. The Governor was elected inde-

pendently from the legislature for one year.

23/
" 1 Poore's 384-385. (1789 Constitution)
&0
61 1l Poore's 819. (1776 Constitution)
1/ '

1 Poore's 963-964. (1780 Constitution)
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| 62/
New Hampshire

had virtualiy the same provisions for
impeachment as Massachusetts,.and a comparable‘method of
electing the chief magistrate. |

In New Yorkégf all officers could be impeaﬁhed fdr mal
- and corrupt conduct and tried beforé the president of the.
senate, senators, the chancellor, and judges of the supreme
court, Punishment-ﬁpon conviction Qas 1imited to removal and
 disqua1ification as in the Federal Constitution. Counsel
was specifically provided avéafty impeached. The Governor was
elected Ey the people for.a.three-year term.

In.North Carolinaéif the Governor, and other officers,
offending against the State by violating any paft of the
Constitution, by maladministration, or by corruption'could be
prosecuted upbn impeachment by the General Assembly or grand
jury presentmenﬁ;- The éﬁvernor was chosen by the Legislature
for one year.

63/ |
In Pennsylvania , every officer was liable to be impeached

by the géneral aésembly when in office or after resignatibn for

mal-administration. Impeachments were to be tried before the

82/

2 Poore's 1286-1287. (1794 Constitution)

63/
- 2 Poore's 1312-1313. (1776 Constitution)

64/
— 2 Poore's 1335, 1337. (1777 Constitution)

63/

2 Poore's 1412, 1413. (1776 Constitution)
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president or vice-president and council (an élected executive
body). The presideﬁt.was chosen by the assembly and council
for one year; | :
66/ |

‘In Rhode Island , officers were removable for any mis-
demeanor or default by the Governor, Assistants and the
Company (éomposed of several governing members).

In South Carolina ~ , éfficers were to be impeached by
the House for mal and corrupt conduct énd tried by Senators
and judges. The party accused was specifically allowed
‘counsel. The Governor was chosen from and by the Legiélature
~for a two-year term.

_ 68 . .

In Virginia , the Governor, when out of office, and others,
offending against the State were to be impeached by the House
.of Delegates for mal;administration,-corruption,.or other
meaﬁs by which the safety of the State may be endangered.
The.Governor was elected by the Legislature for one year.

‘Judges of the General Court who were impeached were to be

tried in the Court of Appeals.

Bo/ ' : :
';; 2 Poore's 1545. (1776 Constitution)
}i; 2 Poore's 1599. (1663 Charter)

.= 2 Poore's 1621, 1624-1625. (1778 Constitution)
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2. Grounds for Impeachment

COnteﬁporaneous State Cbnstitutional provisions 6ffer
little aid in.détermining what was meaht by "high crimeé |
and misdemeanors" in Art. II, §4 of the United States Consti-
tution. At the Constitutional Convention the phrase "high
crimes andjmisdemeanors" was substituted, for'"maladministration,"
a justification for impeachment in Seﬁeral Scate Constitutions
at that time. Maladministration.was opposed as too‘"vague"
by'Madison,'who presumably kneﬁ of experience with that term
in Virginia which éuthprized impeachment for that behavior.
No State Constitution'proﬁided f&r impeachment for high crimesv
‘and misdemeanors. That the Convention delegates presumably.
knew of "maladministration" or the like as a basis for im-
peachment in State constitutions and réjeéted that concept
- in favor of a more rigoreous standard of misconduct for Federal
iﬁpeachments suggests that to constitute a hhigh crime.or
misdemeanor'" more than simple iﬁéompetenéy in office is
required. Nothing more can reasonably be.inferfed from con-

temporaneous State Constitutional impeachment provisions.

3, . Judicial Review

No State Constitutional provisions expressly provided
for judicial review of impeachment proceedings. This fact

could permit an inference that no judicial review of Federal

B8



impeachment proceedings was contemplated; It may be
contended that the ConVention delegates, knowing that
judicial review of impeachments-in States'was not avail-
'able would have expressly provided for judicial review
if they intended to depart from accepted State proced-
ures. However, research revealed no indication of
whether judicial review of State impeachment proceedings
was impliedly permitted under State law at the time of
the drafting of the United States Constitution. Without
such knoﬁledge any inference to be drawn from State
practice is hazardous. 1In addition, it may be_obServed
that of all of our constitutional institutions, the
institution of judicial review has had the most signifi-

cant post-Convention development.
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Summary of Discussion

1. Precedents relating to the subject of executive
privilege in presidential.impeachment are méager, confused
and inconclusive. Views expressed by Attorneys Generai are
not in agreement, and may in part at least be said to be
dicta. 1In the oﬁly impeachment of a President in the
Nation's history, Andrew.Johnson did not appear to give
testimony and he did not assert the claim of execﬁtive
privilege. We are'not aware of any impeachment involving a
federal official (inéluding William W. Belknap, Secretary
of War, 1876) where executive privilege was invoked. Be-
cause almost all of the other cases ipvdlved Judges, howevér,
- there may have been no occasion to assert it. 1In the Justice
Douglas impeachment investigation of 1970, President Nixon
stated that the executive branch was "clearly obligated"
to supply reievant information to the legislative branch

"to the extent compatible with the public interest." The



Department of Justice accordingly made'availéble to the Com-
mittee 'raw' FBI files.

Some presidential statements,.declining to make avail-
able information requested,by_congréssional.gommittees in
nonimpeachment‘contexts, have included the observaﬁion that
only in an impeachment proceeding can the President be held
to an accounting of his conduct. Other presidential state-
ments imply this conclusion but are open to conflicting
interpretations. It is unclear from manv of these state-
ments whether the President's power to invoke_exeéutive privi-
lege in an impeachment proceeding is deemed nonexistent or
merely subject to extraordinary restraint.

- Conceivably in impeachment by the House or in the trial
by the Senate the President may feel that it is his constitu-
tional duty mot to disclose certain information which may
endanger national secﬁrity or the conduct of foreign affairs.
It is unclear how the propriéty of the President's refusal
to make such information available.may be tested. Perhaps
in camera techniques could be employed by the Chief Justice,
who is the brésidiﬁg officer at a presidential impeachment
trial, as was done b§ Judge Sirica in respect to the recent
Watergate grand jury subpoenas. A Chief Justice ruling that

the President may decline to disclose might then be overridden

-2-



by the Senate, following established custom that the Senate
has the last word on admissibility of evidence. If the
President'persiSted in his refusal to comply, a constitutional

confrontation of the highest magnitude would ensue.



Executive Privilepge in Impeachment

The material which follows deals with the question
‘whether the doctrine of executive privilege may be relied
_on_by the President in a House impeachment or subsequeﬁt
Senate trial. It is drawn from various sources, as follows:

_l."Stétements by'AttorneYS General made in.the coufse
of litigation, formal opinions, and testimony before congres-
sional committees.

2.. Statements by the attorneys for the President in the
recent Watergate litigation.

3. Statements made by Presidénts in resisting congres-
sional committee demands for information or on other occasions.
It is important to note at the outset what executive

privilege is. It derives from the separation of poWefs and

is a privilege asserted by the Executive to avert the harms

to the public which could ensue from disclosure, or premature
disclosure, of certain types of governmental information.
Sparingly used, the major categories have been national secu-
rity information particularly in the areas of military affairs

and foreign policy, law enforcement investigatory data, and



internal opinions and advice (as distinct from decisions) re-
_ _ y

ceived from presidential advisers.”

*/ Testimony of Attorney General Richard G. Kleindienst on

T"Executive Privilege,' ete., Hearings before the Subcommittee
on Intergovernmental-Relations of the Committee on Government.
Operations, and the Subcommittees on Separation of Powers and
Adminlstrative Practlce and Procedure of the Committee on the
Judiciary, U.S. Senate, 93d Cong., lst Sess., on S. 1142, etc.
(1973), §O—23, (referred to hereafter as the '"1973 Hearings').

-5-



I. Statements of Attorneys General

A. Attorney General Stanbery (1866)

Mississippi v. Johnson, President

A motion was made by thé State of Mississippi to file
a suit in the Supreme Court to enjoin Andrew Johnson as.
citizen and as Président of the United States, and also his
subordinates, from carrying into effect the Reconstruction
Acts upon the ground that they were unconstitutional. The
Supreme Court denied the motion te file the bill for the
- reason that it lacked jurisdiction to enjoin the President
in the performance of his pfficial duties. In opposing the
suit, Attorney General Stanbery argued that the President
is above the process of any court or the jurisdiction of
any judicial tribunal to bring him to account as President.

2/
However, Stanbery said:

There is only one court or quasi court that he
can be called upon to answer to for any derelic-
tion of duty, for doing anything that is contrary
to law or failing to do anything which is accord-
ing to law, and that is not this tribunal but

one that sits in another chamber of this capitol.
/Tmpeachment/. There he can be called and tried
and punished, but not here while he is President

1/ all, 475 (1866).

4 W
2/ 1Id., 484-485.



In elaborating on this point, Stanbery argued further as fol-
3/ . _
lows:

The view I maintain has been expressed in this
court, so far as the President 1is concerned. 1In
Kendall v. United States. - (12 Pet. 524, 609
(1833% . ' '

The executive power is vested in the
President. As far as his power is
derived from the Constitution he is
beyond the reach of any other depart-
ment, except in the mode prescribed by
the Constitution--through the impeach-
ing power.

There it is. As President, he is bevond the con-
trol of any other department, except through the
impeaching power. For what is he reached by the
impeaching power? The highest crimes and mis-
demeanors. Therefore, according to this, for the
highest crimes and misdemeanors, he is, as Presi-
dent, above the power of any court or any other
department of the government. Only in that other
chamber can you arraign him for anything done or
omitted to be done while he is President. (Under-
scoring added.) : _

In this suit there was no occasion by Attorney General Stanbery
to reach the point whether, and to what extent, the President
could rely on the defense of executive privilege in refusing

to make available information in an impeachment proceeding

3/ "1d., at 491. The Court limited its inquiry to the question
Preseénited by the objection that the bill sought to enjoin the
President in the performance of his duties as President. It
disclaimed expressing any opinion on the broader issues raised

in argument whether the President may be required "by the process
of this Court, to perform a purely ministerial act under a posi-
tive law, or may be held amenable, in any case, otherwise than

by impeachment for crime." &4 Wall at 498. ’

-7-



‘against him. However, in the subsequent impeachment of Presi-
dent Johnson, where Stanbery was one of three attorﬁeys who
represented'Johnson,E/ no attempt was made to rely on the doc;
triné of executive privilege or any related defense in resist-
ing the impeachment. Johnson did not appear personally to

testifg before the Senate.

B. Attorney General Jackson (1941)

In 1941, the Depaftment of Justice was fequ&sted by the
Chairman, House Committee on Naval Affairs, to furnish all
Federal Bureau of Invéstigation reports since June 1939, to-
gether with all future reports, memoranda, and correspondence
of'fhe FBI, or the Depaitment of;Justiée;in connection with
investigations made by the.Department arising out of strikes,
subversive activities in connection with labor disputes or
disturbances in industrial establishments which had naval con-
tfacts. In declining to make these materials available,
Attorney General Jackson stated that it was the Department’s

osition, "with the approval of and at the direction of the
P PP

4/ The Senate trial of the impeachment began on March 13, 1868.
Stanbery, who was strongly loyal to Johnson, resigned as
Attorney General on March 12, 1868, just before the trial be-
gan ''to prevent public duties from interfering with his handling
of the case and also to avoid criticism." Cummings and McFarlanc
Federal Justice (1937), 215. Stanbery and all the other members
of the President's defense counsel "donated their services."
Lomask, Andrew Johnson: President on Trial (1960), 280.

-8-



"

President,” that all investigative reports are confidential

documents of the executive department of the Government
to aid in the duty imposed on the President by the Comstitu-
tion "to take care that the laws be faithfully'executed,"

and that congressional or public access to them would not be

_ 5/
in the public interest.

However, Attorney General Jackson stated that where the
public interest has seemed to justify it, information as to
particular matters has been supplied to cohgressional com-

mittees.by him and by'formér Attorneys General. By way of
- 6/
illustration, the Attorney General said:

I have taken the position that committees called

upon to pass on the confirmation of persons recom-
mended for appointment by the Attorney General would
be afforded confidential access to any information

that we have--because no candidate's name is submitted
without his knowledge and the Department does not
intend to submit the name of any person whose entire
history will not stand light. By way of further illus-
tration, I may mention that pertinent information would
be supplied 1n impeachment proceedings, usually in-
stituted at the suggestion of the Department and for
the good of the administration of justice. (Under-
scoring added.) ' '

C. Attorney General Rogers (1358)
In his general discussion of the scope of executive priv-
ilege, former Attorney General Rogers stated that nondisclosure

can "mever be justified as a means of covering mistakes, avoiding .

5750 Ops. A.C. 45, 46 (1941).
6/ 1d., at 5L.
-9-



embarrassment, or for political, personal or pecuniary reasons."

It is not clear whether Mr. Rogers intended to include an im-
peachment proceeding as among those situations in which execu-
t1ve privilege could not be claimed.

D. Attorney General Klelndlenst (1973)

In hearings before congressional committees.on executive
privilege, former Attorney Generai.Kleindienst expressed the
view that the President could assert executive privilege to
prevent his confidential advisers_from testifying in an im-
peachment proceeding against him. This rationale appears to
have been based on Mr. Kleindienst's strong concept of separa-

tion of powers, and the ultimate power of Congress to work

its will in 1mpeachment without the restraint of judicial re-

8/
view. In the course of his testimony, Mr, Kleindienst, in

answer to questions, said that Congress has a remedy in the
form of an impeachment if the President were subpoenaed to

LA

.appear before the Congress to testify, whether it was a

7/ Rogers Constitutional Law: The Papers of the Executive
Branch, 44 ATB.A.J. 941 (1958). '

8/ Executive privilege, etc.; Hearings before the Subcommittee

on Intergovernmental Relations of the Committee on Government
Operations and the Subcommittees on Separation of Powers and
Administrative Practice and Procedure of the Committee on the
Judiciary, U.5. Senate, 93d Cong., Ist Scss. on S. 1142, etc.
(1973) %5 (referred to hereafter as the "1973 Hearings').

-10- .
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criminal matter or any other matter," and if he refused to
9/ o
do so.” The following colloquy then took place between him
10/

and Senator Roth.
Senator Roth

You stated that it was your belief that any
-evidence of wrongdoing should be reported to a
grand jury. This raises a question in my mind in
two areas if one agrees with that fundamental
proposition. One would be what would happen in
the case of impeachment proceedings. When I was
on the House side there was an effort to bring.
about impeachment proceedings for a member of the
Supreme Court. Would the House have the right in
such a case to procure evidence or information with
respect to charges affecting a man's right to con-
tinue to hold office?

Mr. Kleindienst. In. an impeachment proceeding?
Senator Roth. Yes.

Mr. Kleindienst. Where they are 1mpeach1ng the
President of the United States--

Senator Roth. ©Not necessarily the President, an
officeholder; a judge for example.

Mr. Kleindienst. If you are conducting an im-
peachment proceeding based upon high crimes and mis-
demeanors and you want to subpoena someone from the
President's staff to give you information, I believe
that, based upon the doctrine of separation of powers,
the President would have the power to invoke executive
privilege with respect to that information.

-11-



~ Senator Roth. So that the executive privilege
would still prevail even in those circumstances?

Mr. Kleindienst. Yes, in my opinion.

At a later point, there was the follow1ng colloquy between

11/

Senator Ervin and Mr, Klelndlenst

Senator Ervin. If you will pardon the inter-
jection, I think under your interpretation there
would be no danger of the President’'s being im-
peached because he could forbid any witnesses to

testify before the Senate or court.

Mr. Kleindienst. I think you put a nice ques-
tion, Senator Ervin, but you carried my hypothetical
argument out to its logical extreme. If the only
evidence necessary to impeach the President was con-
talned in the bosom of his confidential adviser, I
think his iImpeachment proceeding might not be predi-
cated upon evidence. You do not need facts to impeach
the President, because the Congress, if it has the votes,
1s the sole judge. The House passes a resolution, the '
Senate tries 1it, he is 1mpeached and there is no
court of appeal. That is the end, with or w1thout
facts. (Underscoring added'§

Subsequently, Senator_Muskle invited Mr. Kleindienst's

attention to a statement made by President Polk in 1846 on

the subject as follows:

12/.

- 1If the House of Representatlves is the grand in-

quest of the Nation and should at any time have
reason to believe that there has been malversation
in office and should think proper to institute an

‘investigation into the matter, all the archives,

public or private, would be subject to the inspection

=
=
S

=
[ ]
R

H

d., 45.

1d., 47.
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and control of a committee of their body and
every facility in the power of the Executive
afforded them to prosecute the investigation.

Mr. Kleindienst stated that he disagreed with the views ex-
13/
pressed by President Polk.

In a further exchange with Senator Ervin, Mr. Kleindienst

stated that "if you ever found a President who abused his

office, you have your remedy . . . and if the new President
14/
abuses it, you can get another one.'™  Finally, the follow-
| 15/ |

ing ensued:

. Senator Ervin. If the President forbids
them to testify before the Senate, then the
Senate would have no evidence with which to

‘make adjudication.

Mr. Kleindienst. You do not need evidence
to impeach a President. You get the resolution
passed by the House and trial by the Senate and
if the Senate votes on that trial, and if the
Senate agrees, he is impeached. That is the end
of it. :

In short, it was Mr. Kleindienst's view that the impera-
tives of executive privilege could not be overridden by im-
peachment, but also that invocation of privilege could not
iﬁmunize the President from impeachment and removal by a deter-

mined Congress.

13/

1d.
14/ 1d., 54.
Id., 51-52.

15/
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E. Attorney General Riéhardson (1973)

In Mr. Richardson's testimony in the_1973 Hearings, after
he had replaced Mr. Kléindienst as Attorney Genéral, he was
.asked whether his opinion was the same as Attorney General
Kleindiehst as to the scope of the executive privilege, viz:
"that the cloak of executive privilege could in effect be
ﬁhrown.oﬁer anyone who was working.within the executive
department at the whim of the President himself."” Mr.
‘Richardson stated that he 'wouldn't express it the same way,"

but in the event of "arbitrary action on the part of the

President . . . there would be no remedy presumably other

‘than impeachment or possibly some extraordinary writ issued
16/ ‘ - _

by a court." In these hearings Mr. Richardson's testimony

did not touch on the point as to whether, if there were an
impeachment, the President could stand oﬁ executive privilege
in defending his innocence. | _

On NOVeﬁber_6, 1973, Mr. Richardson testified before fhe
Senate Cdmmittee on the Judiciary, in hearings on a proposal
providing for appdiﬁtmenﬁ of a new.speciél prosecutor. In
the course of his testimony, Mr. Richardson stated that "in
light of the seéequence which resulted in the firing of Mr. Cox

over the issue of whether or not be would be allowed to seek

judicial process, and which was followed then by a complete

16/ 1973 Hearings, supra, Vol. 2 (1973}, 230.

14~



reversal with respect to the availability of the tapes

b

.we have reached the point where any further conversation about
' ' 17/

/executive/privilege ought to be eliminated. "7 Mr.
Richardson also stated that if the President refused to make a
commitment of yielding the tapes and présidential material,

"it would have to be taken into account as a part of the entire
situation the Nation now confronts." However, Mr. Richardsoﬁ

made it clear that there was no "legal or constitutional way"
18/

rby'which such a commitment could be forced.
 Here again, it is not clear whether Mr. Richardson was

suggesting that the President should as a matter of sound
~policy no 1onger stand on executive privilege in denying re-
quests for information made by a court or the Special Prosecu-
tor, or thét if he continued to invoke privilege, impeachment
proceedings might follow. It is also unclear whether Mr.
Richardson belisved the executive privilege would be unavail-

able to the President in the impeachment proceedings itself,

17/ Special Prosecutor, Hearings before the Committee on the

Judiciary, United States Senate, 93d Cong., 1st Sess. (1973),
Vol. 1, E51-252. _

18/ 1Id. To the extent that reliance on the executive privilege
rests on the doctrine of separation of powers, Berger is of the
view that when the Constitution gave Congress the impeachment
power, it constituted "a deliberate breach in the doctrine of
separation of powers, so that no argument drawn from that doc-
trine (such as executive privilege) may apply to the preliminary
inquiry by the House or the subsequent trial by the Senate."
Berger, Impeachment: Instrument of Regeneration, Harper's Maga-
zine, 14 (Jan. 1974).

-15-



II. Statements by Attorneys for the President
in Recent Watergate Litigation

A. Brief of Attorneys for the President in Opposition
to Grand Jury Subpoena to the President to Produce
Certain Documents. Misc. No._47-73 (DfC.D.C.) 19/

On July 23, 1973, at the direction of the Special Prose-
cutor, Watergate Special Prosecution Force, the clerk of the

-district court issued a subpoena duces tecum to the Presi-

dent directing him to produce certain documents before a
pending grand jury proceeding. Opposing an attempt by the
Spécial Prosecutor to enforce the subpoena, attorneys for
the President argued that the President has the privilege to
withhold information if he concludes (as he did) that the
disclosure would not be.in the public interest. The Presi-

dent's attorneys quoted from Kendall v. United States ex rel.

Stokes, 12 Pet. (37 U.S.) 524, 610 (1838), where the Court
said that to the extent the President's powers are derived
from the Constitution, “he is beyond the reach ofvany other
depaftment, except in the mode prescribed by.the Constitution

_ 20/
through the impeaching power." (Underscoring added.)”  Over-

ruling the President's objections, the district court ordered

the President or any subordinate official. to produce certain

19/ 9 Weekly Compilation of Presidential Documents, 961 (1973).
20/ 1d., 970. |

-16-



subpoenaed items so that the court could determine by an in camera
. 21/
inspection whether the items were subject to executive privilege.

B. Brief of the Attorneys for the President in Richard
M. Nixon, President v. Honorable John J. Sirica,
U.S. District Judge and Archibald Cox, Special Pros-
ecutor, etc. (D.C. Cir., No. 73-1962).

The President appealed to the Court'of Appeals for the
District of Columbia from Judge Sirica's order enforcing the
subpoena against the President for the production of information.
and for in camera inspection, and overruling the President's
claim of exeéutive privilege. His attorneyé criticized the
district court's suggestion that an otherwise valid claim of
privilege by the President could be overridden if the evidence
éought would show that the President himself had been guilty
of a érime. They argued that even if there were such evid;nge,
it céuld not be relevant to the grand jury or district court
proceedings because of the inabiiity to indict a President
"prior to impeachment;”gg/ A recurring issue in the Conven-
tion debates, they said, was whether the President should be
answerable to the courts or to the Senate. On the basis of

these debates, the President's attorneys concluded that the

President is answerable, not to the courts, but ''to the Senate,

Z1/With some modifications the district court's order enforcing
the %rand jury subpoena duces tecum served on the President, was
upheld on appeal to the ToGrt_of Appeals for the District £
Columbia, Nixon v. Sirica, 487 F.2d 700 (D.C. Cir., 1973).

%%/ 9 Weekly Compilation of Presidential Documents, 1101, 1106
973). -

-17-
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and that "impeachment is
23/
the device that ensures that he is not above justice." Once

sitting as a Court of Impeachment,

again the President’s attorneys relied on Kendall v. United

States ex rel. Stokes, 12 Pet. 524:2610:;Y@??e the Court said

.that the President is '"beyond the reach of.ény other depart-
ment, except in the mode prescribed by the Constitution
through its impeaching power."

It was conceded that executive privilege has limits. For
example, the Presidents brief stated: "Executive privilege

cammot be claimed to shield executive officers from prosecu-

tion for crime. Gravel v. United States, 408 U.S. 606, 627
24/ ' |

(1972);” The brief went on to add: "If is precisely with
that consideration in mind, and with a strong desire that the |
truth about Watergate be brought out, that the President has
not asserted executive privilege with regard to testimony

about possible criminal conduct or discussions of possiblé

criminal conduct." But the brief argued that testimony can

be confined to the relevant portions of the conversations and
25/

——

be limited to matters that do not endanger national security.’

23/ 1d.

-18-



Thé Court of Appeals rejeéted this argument on the
‘ground that the applicability of the privilege in any
given'caée is ultimately for the court and not the President
to decide.géj It concluded that whén a ciaim éf executive
privilege is challenged, it is for the court to.assure
that the official who asserts the privilege has not “exceeded
his charﬁer or flouted the legislative will.,"” 21/ The Court
of Appeals stated that "although the views of the Chief
Executive on whether his executive privilege should obtain
aré properly given the greatest weight and deference, they
.cannot be conClusive.”gé/

Although also stating that the ”Impeachﬁent Clause does
not imply immunity from routine court process,”ggl the Court
of.Appéals did not reach or decide the question whether
executive privilege could p;evail in_an impeachment

proceeding.

- 26/ Nixon v. Sirica, supra, 487 F. 2d at 713.

27/ 1d., at 714, quoting with approval from Nuclear
Responsibility, Inc. v. Seaborg, 463 F., 2d 788, 793
(D.C. Cir., 1971).

28/ 1d., at 716.

29/ 1d., at 711,

e

- 19 -



C. Brief of Attorneys for the President in Opposition
to Motion of Senate Select Committee on Presidential
Activities for an Order to Enforce Subpoena Duces
Tecum on the President.

Thereafter, the Senate Select Committee sought an order
in the nature of a declaratory judgment that its subpoenas

on the President must be honored, despite a claim of executive

privilege. Attorneys for the President argued, inter alia,
that the Committee had exceeded its legislative authority be-

cause its inquiry was not germane to the Committee's legisla-
30/ o
tive purpose. They also argued that apart from impeachment,

there was no authority, historical.or legal, for the proposi-
tion that the President can be compelled to furnish information
to the Congress for the purpose of eliciting evidence of the
President's élleged criminal conduct. Claiming that the

President is answerable solely in an impeachment proceeding,
| 31/

his attorneys summed up their conclusion as follows:

One noteworthy characteristic of the plaintiff's
argument is its candor.  Few words are minced in
delineating the central purpose of this proceeding:
to discover evidence from the President's records,
indeed from his own private conversations, that
might establish Presidential complicity in the
commission of serious crimes. Objections to leg-
islative inquiry into the innocence or guilt of

30/ 9 Weekly Compilation of Presidential Documents, 1174 (1970).
1 '

31/ Id., 1105.°
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individuals are formidable in any case. There is,
we submit, a categorical bar to compulsory process
~designed to elicit evidence of criminal conduct on
the part of the President of the United States, for
he 1s answerable in only one constitutional pro-
ceeding. That proceeding requires the deliberate
action of the whole Congress under the Impeachment
-lause, not the filing of a discretionmary sult by

2 Select Committee of the fenate under a general
“enabling resolution. (Underscoring added.)

In the proceedings after remand,ég/ Judge Gesell brushed
aside a plea of nonjusticiability, and rejected the President's
assertion to a "blanket, unreviewable" claim of executive privi-
lege. He nevertheless dismissed the Senate Watergate Committee's
suit to obtain five of the President's tapes in order '"to safe-
guard pending criminal prosecutions from the possibly prejudicial
effect of pretrial publicity.'" The court stated, however (by way
of dictum), that congressional demands "for tapes in furtherance
of the more juridical constitutional process of impeachment would

present wholly, different considerations."

32/ On October 17, 1973, Judge Sirica dismissed this action
upon the ground that there was no statute conferring juris-
diction on the court to consider it. As a result of this
decision, Congress passed S. 2641 to provide the necessary
jurisdiction in the district court. 119 Cong. Rec. H 10434,
December 3, 1973 (Daily Ed.). The measure became law with-
out the President's signature on December 18, 1973 (P.L. 93-
190). 9 Weekly Compilation of Presidential Documents, 1470
(1973). On the appeal from Judge 5irica's order of dismissal
in this action, the Court of Appeals remanded the cause to
the District Court for further proceedings in light of P.L.
93-190. Thereafter; the plaintiffs amended their complaint
~ to include the jurisdictional statement under P.L. 93-190.
Richard M. Nixon, individually and as President of the United
States, defendant in the action, filed a response to the
plaintiffs' memorandum on remand. 10 Weekly Compilation of
Presidential Documents, 45-61 (1974). ~In this response, the
President 's attorneys relied on the defense of executive
privilege, but there is no discussion on the impeachment gques-
tion. After remand, the matter was assigned to Judge Gesell,
whose memorandum and order, discussed above, was filed on
February 8, 1974. Senate Select Committee on Presidential
Campaign Activities v. Nixon, Civ. No. 1593-73 (D.C.T =7y, not
vet reported. He assumed, without significant discuss m, that a
congressional subpoena on the President was on the s..ie plane as
a judicial subpoéna, and referred to Nixon v. Sirica, 487 F.2d
700 (D.C. Cir. 1973) which had enforcéﬁ“a"judlETET“Eubpoena,
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I1I.  Presidential Precedents

A. Andrew Jackson |

On February 10,'1835, Presidenﬁ Andrew Jaékson sent a
Special Message to the Senate in replyftd-its Resolution
requesting him to communicate copies of the charges, if any,
mé&e to him againstlthe official.conduct of Gideon Fitz, late
surveyor general, which caused his removal from office.
Jackson already had named Fitz's successor. Jackson stated
that the President's power of removaljfrom office.is exclusive,

"

and under the sanctions of his official ocath "and of his
liability to impeachment,” he is bound to exercise this
authority in the public:interest.. If from corrupt motives he
abuses this power, he is also exposed to the same sanctiom.

- But Jackson stated "On no principle"” can he be required to

account for the manner in which he discharges this portiom of

his public duties, ''save only in the mode and under the forms
, . _ o _ 33/
prescribed by the Constitution" (viz., impeachment).” (Under-
' ' 34/ - '

scoring added.) Jacksbn continued:™

Besides, a compliance with the present resolution
would in all probability subject the conduct and
motives of the President in the case of Mr. Fitz to
- the review of the Senate when not sitting as judges
. on an impeachment, and even if this consequence
should not occur in the present case the compliance
of the Executive might hereafter be quoted as a

33/ 3 Messages and Papers of the Presidents, 1789-1897, 133.
34/ 1d., 133-134, |
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precedent for similar and repeated applications.
Such a result, if acquiesced in, would ultimately
subject the independent constitutional action of
the Executive in a matter of great national con-
cernment to the domination and control of the
Senate; if not acquiesced in, it would lead to
collisions between coordinate branches of the
Government, well calculated to expose the parties
to indignity and reproach and to inflict on the
public interest serious and lasting mischief.

B. Jémes K. Polk

In 1846, during Polk's administration, the House of
Repfesentatives requested an account of all payments made on
presidential certificates since 1841, particularly in connec-
tion with the Northeastern Boundary dispute. - Poik noted the:
strong public feeling which exists against secrecy of any
kind in the administration of the Government and especially
in reference tb public expenditures, but it ﬁas his opinion
that foreign negotiations are wisely and propefly;confined
to the Executive during their pendency. Polk admitted, how-

ever, that under the power of impeachment the House had

power to ''penetrate into most secret recesses of the Execu-
337 _
tive Departments.'  (Underscoring added.) In this connec-
' 36/ :

tion, Polk said:™

It may be alleged that the power of impeachment be-
longs to the House of Representatives, and that, with

35/' 4 Richardson, Messages and Papers of the Presidents, 1799~
IEQ?, 434, B
36/ Id., 434-435.
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a view to the exercise of this power, that House has
the right to investigate the conduct of all public
officers under the Government. This is cheerfully
admitted. In such a case the safety of the Republic
would be the supreme law, and the power of the House
in the pursuit of this object would penetrate into

the most secret recesses of the Executive Departments.
It could command the attendance of any and every agent
of the Government, and compel them to produce all
papers, public or private, official or unofficial, and
to testify on oath to all facts within their knowledge.
But even in a case of that kind they would adopt all
wise precautions to prevent the exposure of all

such matters the publication of which might in-
juriously affect the public interest, except so

far as this might be necessary to accomplish the

great ends of public justice. If the House of
Representatives, as the grand inquest of the

Nation, should at any time have reason to believe

that there has been malversation in office by

an lmproper use Or application of the public money

by a public officer, and should think proper

to 1lnstitute an 1lnqulry into the matter, atl

the archives and papers of the Executive Departments,
public or private, would be subject to the 1nspec-
tion and control of a commlittee of thelir body and
every facility in the power of the Executive be
afforded to enable them to prosecute the investiga-~
tion.3// (Underscoring added.) ' B

C. James Buchanan

In 1860, the House of Representatives authorized a committee
to investigate certain acts of President Buchanan alleged to
constitute unlawful attempts to influence the Congress. The

House called him to account for alleged attempts to defeat and

37/ This statement -by- Polk has been interpreted by former presi-
dential aid Arthur M. Schlesinger, Jr., as meaning that if the
House of Representatives were conducting an inquiry with a view to
impeachment, it could inspect the President's papers and require
his personal testimony under oath. Schlesinger, 'The Presidency
and the Law,'" The Wall Street Journal, July I9, 1973; The Imperial
Presidency (19/3), 416. We question whether Polk's statement may
be interpreted as to '"require' the President's testimony under oath.
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obstruct the proper execution of the laws. On March 28, 1860,

Buchanan filed a "Protest,'" rebuking the House for its actions
and arguing that impeachment was the only conmstitutional
device for such aﬁ inquiry. Buchanan said that "except in
~this single case /Impeachment/, the Constitution has invested
the House of Representatives with no power; no jurisdiction,
no supremacy whatever over the President.”éﬁ/

Buchanan cited with approval the procedure which had
been invoked in the impeachment of Judge Peck in 1831, which
he ventured would '"stand the test of time." 1Id. In that
case the accuser presented a petition to the House, setting
forth the charges in detail. The petition was referred to
the Judiciary Committee, which by composition and experience,
was qualified for the task of considering the'charges. The
Committee heard witnesses who were subject to cross-examination,
and everything was conducted in such a manner as to afford
him (Judge'Peck) no reasonable causé of complaint. In a
subSequent.Message of June 22, 1860, to the House, Buchanan

"again complained of the proceedings before the designated

special Committee rather than the Judiciary Committee for

38/ 5 Richardson, Messages and Papers of the Presidents,
1789-1897, 615.. . ..
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39/

impeachment purposes.  He pointed out that members of

the Senate "and members of myIOWn Cabinet," and "both my

constitutional advisersf were called upon to testify for_the
purpose of discbvering anything to his discredit. Buchanan
deplored this "dragnet" going on '"at the other end of the
avenue," the secrecy and odiouéness of which was not even
exceeded by the Stér-Chamber.. Buchanan then pointed'out

the difference in the function of the House acting in its
' _ : 40/
legislative role and in its impeachment role as follows:

Why should the House of Representatives desire to
encroach on the other departments of the Government?
Their rightful powers are ample for every legitimate
purpose. They are the impeaching body. In their
legislative capacity it is their most wise and
wholesome prerogative to institute rigid examina-
tions into the manner in which all departments of
the Government are conducted, with a view to reform
abuses, to promote economy, and to improve every
branch of administration. Should they find reason
ro believe in the course of their examinations

that any grave offense had been committed by the
President or any officer of the Government rendering
it proper, in their judgment, to resort to impeach-
ment, their course would be plain. They would then
transfer the question from their legislative to
their accusatory jurisdiction, and take care that

in all the preliminary judicial proceedings pre-
paratory to the vote of articles of impeachment

the accused should enjoy the benefit of cross-
examining the witnesses and all the other safeguards
with which the Constitution surrounds every American
citizen. (Underscoring added.)

39/ 1d., at 621.
40/ 1d., 625.
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D. Ulysses S. Grant

In 1876, after Grant had spent the preceding summer out
of Washington, the House of Representatives sought to embar-
rass him by inquiring whether any executive acts had been

performed away from the seat of government established by
_ 41/
law. Grant declined to provide this information, saying:

I fail . . . to find in the Constitution of the
United States the authority given to the House of
Representatives (one branch of the Congress, in
which is vested the legislative power of the Gov-
ernment) to require of the Executive, an independent
branch of the Government, coordinate with the Senate
and House of Representatives, an account of his
discharge of his appropriate and purely executive
offices, acts and duties, either as to when, where,
or how performed. '

What the House of Representatives may require

as a right in its demand upon the Executive for
information is limited to what is necessary for
the proper discharge of its powers of legislation
or of impeachment. (Underscoring added.)

E. Grover Cleveland

When Cleveland came iﬁto office, he suspended from office
certain existing officeholders who, it was claimed, had previ-
ously abused their authority for partisan purposes. The Senate
directed Department heads, particularly tﬁe Attorney General,

to transmit to it all documents reléting to the conduct of

%%/ 7 Richardson, Messages and Papers of the Presidents, 361,
2. . '
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certain of these suspended officials. In answering this
attempt to direct the actidn of his Cabinet officers, Cleveland
sent a Spécial Message to the Senate on March 1, 1886, in which
he stated thaﬁ the power to remove dr suspend such officials
was vested in the President alone. He denied the right of
the Senatelfo-sit in judgment upon the exercise of his exclu-
sive discretion in administering executive functions for which
he was responsible solely to the people under the Comstitution.
Cleveland stated that "I am not resﬁonsible to the Senate,
and I am unwilling to submit my actions and official conduct
to them for judgmentﬁﬁg/In declining to make‘the documents
available, which are ''not infrequently confidential," Cleveland

stated that the Senate had no right to them "save through the

judicial process of trial on impeachment to review or reverse

the acts of the Executive in the suspension . . . of Federal
437 , '
officials."”  (Underscoring added.)

F. Theodore Roosevelt
In 1909, the Senate adopted a resolution directing the
Attorney General to inform the Senate whether legal proceed-

ings had been instituted by him against the United States Steel

42/ 8 Richardson, Messages and Papers of the Presidents, 375
382 (1886). _

43/ 1d., 379.
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Corporation on account of its absorption of the Tennessée
Valley Coal and Iron Co. If no proceedings'had been in-
stituted, the Attorney General was to state the reasons for
his nonaction and if an opinion had been rendered by the
Attorney General respecting this transaction, he was to make
available a copy thereof. President Roosevelt stated that he
had been advised orally by the Attorney General that there
were insufficient grounds for legal prpceedings'against the
Steel Corporation. He also stated that he had given the Senate
all the information which appeared to him to be material
relevant to the subject of the resolution. He advised the
Senate that he had instructed the Attorney General not to re-
spond to the instructions of the Senate Resolution calling for
a statement of his reasons for nonaction.

Unable to obtain the documents from the Attorney General,
the Senate summoned Herbert Knox Smith, head of the Bureau of
Corporations, to appear before its Committee on the Judiciary.
When Smith appeared, the Cbmmittee informed him that if he
did not transmit the papers and documents reqﬁestpd, the
Senate would order his imprisonmment. The President thereupon
ordered Mr. Smith to turn over tb him all the papers in the
44/

case, President Roosevelt then stated:

- 44/ Wolkinson, Demands of Congressional Committees for Executive

Papers, 10 Fed. B.J. 103, 128 (1948). The efforts to get the
papers took place in January 1909. Since Roosevelt's term expired
March 3, 1909, 1mpeachment was highly remote. But a heated debate
in the Senate followed. :
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I have those papers in my possession, and last
night I informed Senator Clark of the Judiciary
‘Committee what I had done. 1 told him also that
-the Senate should net have those papers and that
Herbert Knox Smith had turned them over to me.
The only way the Senate or the committee can get
those papers now is through my impeachment, and
I so informed Senator Clark last night. (Under-
scoring added.) _

G. Rlchard M. Nixon

In 1970, a Special Subcommittee of the Committee on the
Judieciary, appointed under a resolution calling for the im-
peachment of Justice Douglas, asked the President, to the ex-
tent compatible with the public interest, to give it all
relevént‘reporté, documents, and other data Bearing on the
éharges that might be in the possession of the Executive Branch.

On'May 13, 1970, the President's response stated in part as
45/ '
follows:

The power of impeachment is, of course, solely
entrusted by the Constltutlon to the House of
Representatlves However, the Executive Branch

is clearly obligated, bofh by precedent and by

the necessity of the House of Representatives hav-
1ing all of the facts before reaching its decision,
to supply relevant information to the Legislative
‘Branch, as 1t does 1in aid of other inquiries belng

45/ House Committee Print, 91st Cong., 2d Sess., Associate
Justice William O. Douglas, First Report of the Special Sub-
committee on H.J. Res. 920, pursuant to H. Res. 93 (1970), 13.
The President also authorized the Secretary of the Treasury to
permit inspection of certain tax returns. 1Id., 14, The Internal
Revenue Service made available information, including income tax
returns of Justice Douglas from 1959 to 1970 as well as returns
from organizations from which Douglas had received fees. Id., 10
The Securities and Exchange Cemmission also produced information
obtained in the course of its investigation of the Parvin/Dormam
Co., Id., 20-21. See also Brant, Impeachment, Trial and Errors
(1972) 118-121.
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conducted by committees of the Congress, to the
extent compatible with the public interest.

Therefore, in accordance with the Subcommittee's
request, I shall authorize and direct appropriate
officials of the Executive Branch to furnish in-
formation within the jurisdiction of their depart-
ments and agencies relevant to the charges against
Justice Douglas and otherwise to cooperate with
the House of Representatives in this matter. As
you know, there are limitations to the President’s
authority with respect to independent regulatory
agencies, but I shall express to such agencies my
desire that they cooperate to the extent permissible
by law. (Underscoring added.)

Thereafter, the Department of Justice made available to
the Special Subcommittee, through its Counsel, Various-pépers,
documents and other material, including some in a ''classified
status" and "much of it . . . raw and unevaluated,'" to be
used in furnishing investigative leads and not be disseminated
outside the committee or publicized in any way.éé/

On May 22, 1973, President Nixon, speaking of the Water-
gate matter, stated:ﬂz/

Considering the numbef of persons involved in

this case whose testimony might be subject to a
claim of executive privilege, I recognize that a

46/ Committee Print, Associate Justice William O. Douglas,

Final Report by the Special Subcommittee on H.J. Res. 920 of the
Committee on the Judiciary, House of Representatives, 91lst Cong.,
- 2d Sess., pursuant to H.Res. 93 (Sept. 17, 1970), 26, 28. Files
containing unevaluated data were also made available to seven
members of the House Judiciary Committee in the course of its
hearings on Congressman Gerald Ford in connection with his nom-
~ination as Vice President. Washington Post, Nov. 9, 1973, A. 12.

47/ 9 Weekly Compilation of Presidential Documents, 697 (1973).
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clear definition of that claim has become central
- to the effort to arrive at ‘the truth.

Accordingly, executive privilege will not be

- invoked as to any testimony concerning possible
criminal conduct or discussions of p0551ble con-
duct, in the matters presently under investigation,
1nc1ud1ng the Watergate affalr and the alleged
cover-up.

~In hlS State of the Union Message on January 30, 1974,

Pre51dent Nixon again addressed himself to the Watergate
. 48/
- affair, saying:

I recOgnlze that the House Judiciary Committee
bas a special responsibility in this area, and I

" want to indicate on this occasion that I will
cooperate with the Judiciary Committee in its
investigation.

I will cooperate so that it can conclude its
investigation, make its decision and I will co-
operate in any way that I consider consistent
with my responsibilities for the office of the
Presidency of the United States.

There is only one 1imitation: I will follow the
precedent that has been followed by and defended
by every President from George Washington to
Lyndon B. Johnson of never doing anything that
weakens the office of the President of the United
States or impairs the ability of the President of
the future to make the great decisions that are
so essential to this Nation and the world.

§§/ 10 Weekly Compiiation of Presidential Documents, 121 (1974).
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Summary

Contrary to earlier views, there is some current

opinion that an impeachment conviction may be subject to
*/
" judicial review. Racul Berger in his Impeachment ex-

pounds the view that the framers had "no thought of deliver-
ing either ﬁhe President or the Judiciary to the unbounded
discretion of Congress.'" Under his theory, the impeachment
clause must be read together with the Fifth Amendment, and
if in the impeachment proceedings the limits of due process
were exceeded, judicial review would lie. In view of recent

decisions such as Powell wv. McCofmack, 395 U.S. 486 (1969),

Berger feels that the '"political question' doctrine would no
longer be an obstacle to judicial review. John Feerick
argues that the courts would have the power to declare that
a particular act does not constitute a "high crime or mis-

» 1t is a nonindictable offense
demeanor' under Article II, section 4, if/unrelated to offi-
cidal power. Irving Brant claims that impeachment convictions

on improper grounds are in substance bills of attainder for-

bidden by the Constitution.

*/ For the purposes of our discussion here, we assume that
the House of Representatives has voted the impeachment by
majority vote and .that the accused is an impeachable officer.



Arguments against judicial review of an impeachment
conviction start with the intention of the framers to exclude
the courts, and particularly the Supreme Court, from the

impeachment process., The intention is evidenced by the

convention debates and by early writings such as The Federalist.
it also has:been claimed thét.an impeacgﬁent does not.give

rise to a "case'" in law or equity, as required by Article III,
section 2, clause 1; and that a political qﬁestion_would be
involved of the kind which the Supreme Court customarily has
deemed nonreviewable. Concepts of the limits of the judicial
function for an Article III court have been refined consider-
ably since the Constitution was written. An attempt to enjoin
‘the Senate proceedings, and conviction if one were entefed,
would produce the exact kind of claéh which Chief Justice

Chase decried in Mississippi v. Johnson, 4 Wall. 475, 401

(1867).

A conciusion that a presidential impeachment proceeding,
and a possible conviction, were subject to judicial review
would pose a serious problem for the Chief Justice should

the case reach the Supreme Court. In the impeachment review,

he might feel that he should recuse himself from sitting



on the ground that his role as presiding judge at the

Senate trial wéuld create an appearance of conflict of
interest if he also sat as a member of the reviewing court.
If he did not sit, the possibility of a tie vote in the

Supr eme Court would arise -- an eventuality to be avoided

at all costs. As a practical matter, it may be observed that
there is no clear statutory basis for court review of an
impeaqhment conviction.

None of the three recent writers favoring judicial
review discusses these critical problems of procedure and
statUtofy jurisdiction attendant to such review. Scholarly
comment, until recéntly, influenced by wvarious considerations
just summarized, has consistently subscribed to the conclusion
that judicial review is not available in an impeachment,

This also was the view of Attorney General Kleindienst and of
former Justice Curtis in his defense of Andrew Johnson, and

Elliot Richardson has recently expressed the same view. No



Federal impeachment conviction thus far has ever been the
subject of judicial review, and one Court of Claims precedent
regarding impeachment of aljudge holds that review would be
improper. |

A. Arguments in favor of judicial review

Until recently, it had beén generally accepted that an
impeachment conviction.is final, free from any judicial re-
view. Recent ekpressions of scholariy opinion--particularly
those by Raoul Berger,l/ Irving Brant,g( and John D. Feerickgl

--take a contrary view.

1. Berger's Arguments

Berger's views may be briefly summarized here.

a. His general underlying_thesis is that the framers
had ''mo thought of delivering either the President of the
Judiciary to the unbounded discretion of Congress."é/ Since
they regarded the judiciary'as the most trustworthy branch, |
judicial review of impeachments may be implied in the Constitu-

5/
tion in order to prevent arbitrary and capricious action.

1/ Berger, Impeachment (1973), 103-121.

2/ Q;ant. Impeachment, Trials and Errors (1972).

3/ Feerick, Impeaching Federal'Judges: A Study of the Counsti-
tutional Provisions, 39 Fordham L. Rev. 1 (1970).

4/ Berger, op. cit. supra, at 117-118.
5/ 1Id., at 118-119.
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b. The impeachment clauses must be read together with
the Fifth Amendment providing that no person shall be de-
prived of "life, liberty or property without due process
of law." If the Constitution does in fact limit the power
of impeachment; action beyond the limit may be considered
without due process of law, and such a question is properly
for the courts to decide.é/

¢. The power of the Senate to try an impeachment does
not authorize it to add to or change the constitutional condi-
tions required to support a verdict of conviction. The power
ﬁo try is limited by the power to convict only "on impeach-
ment for treason, bribery or other high crimes and misdemeanors."
I1f, as has been argued, the term "high crime and misdemeanor,”

as used in Article II, section 4, was intended by the framers

to have the technical meéning as used in the English practice,Z/
the Senate cannot declare any conduct whatsocever a "high

‘crime or misdemeanor,' and an attempt by the Senate to do so
would be s§bject to judicial review. An analogv is Powell wv.
McCormack,_/-holding that in judging the qualifications of

its members under Article I, section 5, clause 1, the House

is limited to the qualifications préscribed in the Constitu-

tion. In the Powell case it was asserted that since the

6/ Id., 120.

7/ See Appendix I regarding the meaning of "“high crimes and
misdemeanors."

8/ 395 U.S. 486 (1969).




Constitution vested the authority to judge qualifications
of Members of the Congress in each-Housé, the Court lacked
jurisdiction to review fhe House's decision in excluding
Congressman Powell for serious misconduct. Befger's argu-
ment is that the power granted the Senate to "'try" an officer
in an impeachment.is not substantially different than the
power to ''judge" the qualificatious of a member 6f Congress.
-Since the Supreme Court exercised judicial review in the
latter case, it could not decline review of an impeachment
conviction where it 1is demonstrated that the Senate exceeded
constitutional limits.

d. The "political question"” doctrine, Berger contends,
is less of an obstacle in view of decisions like Baker v.

9/ 10/ .
Carr and Powell v. McCormack.”  In the Powell case, the

Court held that the "'political question"” doctrine may be
available only upon a showing of "a textually demonstrated
constitutional comTitment of the issue to a coordinate poli-
tical department.“ﬁh/ Berger's argument is that at best the
constitutional text here is ambiguous. While there is no

express mention of judicial review in the Constitution

9/ 369 U.S. 186 (1962) (legislative apportionment).

10/ 395 U.S. 486 (1969) (exclusion from the House of Representa-
tives). . .

11/ 1d., at 518.



regarding impeachment, Berger maintains that the same argu-
ment could be made as to other.important areas where the
Constitution is equally silent as to judicial review, but
where tﬁe court's authority is invoked to protect against
the exercise of arbitrary governmental power.lg/

e. Finally, alﬁhough the coﬁvention debates show a
clear intention to shift the fuﬁction of tfzing an impeached
officer from the Cburt to the Senate, Berger argues that

‘the framers' action was merely designed to shield the courts
against participation in a trial "crackling with political
lightning," but that they do not face this danger in exercis-
ing review (appellate) functions.lé/

2. Brant's Views

Brant's view turns on his interpretation of the word "sole"
as used in the impeachment clauses of Article I, section 2,
cleuse 5, and section 3, clause 6. In his opinion, the House's
"'sole" power merely denies the Senate any power to.impeach;
the Senate's sole pover merely denies the House any power to

1Al

"try. There is therefore no demonstrable intention to pre-

clude the judiciary from review, a concept in common parlance

12/ Berger, op. cit., supra, at 116-117.

13/ 1I1d., at 114,



meaning appeal, and one entirely different from what is
' 14/
generally understood to be a trial.

In addition, Brant argues (as did the defenders of Andrew

Johnson) that impeachment convictions on improper grounds are
' 15/

constitutionally proscribed bills-of attainder. He main-

tains that an 1mpeachmen: c0nv1ct10n which is in substance
16/ :
an attainder is subject to 3ud1c1al review.

3. Feerick's Views
Feerick's view is that any extension of impeachment to .
nonindictable offenses not connected with the use of official

power was not intended by the framers and finds no support
17/
in English impeachment precedents.”  In his opinion, the

11

Supreme Court has, "as in the case of other legislative acts,

the power to declare that a particular act does not constitute
a 'high Crime and Misdemeanor' and, therefore, that Congress

18/
exceeded its power in removing an official.'”

14/ Brant, at 183. On the other hand, Brant points out that
Benjamin R. Curtis, a former Justice of the Supreme Court,
and one of Johnson's attorneys, acknowledged '"the absence of
review." 1Id., at 186-187. '

15/ 1d., at 133-54, 181-200.
16/ 1I1d., at 182-193.

17/ Feerick, supra, 39 Fordham L. Rev. at 54-55 (1970);
see also Daugherty, Limitations upon Impeachment, 23 Yale L.J.
50, 70-71 (1913).

18/ Feerick, supra at 57;




B. Arguments against Judicial Review

The arguments against judicial review are based on (1)
the intentioﬁ of the framers, (2) specific jurisdictional
provisions of the Constitution which restrict the courts to
acting in é "case or controﬁersy" under Article III, and the
self-imposed restraint against‘a review of "political ques-
tions," (3) lack_of precedent, and (4) the weight of scholarly
authority. | o

1. The Intention Qf the Framers

It can be argued that the framers considered and rejected
giving'the courts any role in the impeachment process. If,
as the framers thought, the courts should not be drawh into
a political controﬁersy involving impeachment of the President
either in the impeaching or trial stage, it is most unlikely
that they would have intended to confer ultimate authority on
the courts to review such proceedings and undo the results of
an impeachment conviction.

Turning to the Conventioﬁ,rthe first drafts of the Con-
stitution submitted to the framers provided that the jurisdic-
tion of the national judiciary should extend to 1mpeachments
of natlonal officers--impeachment by the inferior courts, and

_ 19/
trial by the Supreme Court.” = Subsequently, this provision

19/ Appendix II describes in detail the deliberations in the
Convention which finally resulted in exclusion of the courts
from impeachment proceedings.
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was deleted and the power to impeach was conferred on the
House of Representatives.gg/ Next, an atﬁempt was made to
give.the Supreme Court original jurisdiction "in cases of
impeachment."gl/This was rejected and the decision was that
impeachments be tried by the Senate.gg/

The Senate was selected as the proper impeachment tribunal,
notwithstanding protests that legislative control over impeach-
‘ment made the execﬁtive too dependent upon the legislature.zéf
However, to avoid even greater dependence, the Convention
did provide for a President to be elected independently of
the legislature.gél Thus, the determination to make the
Senate thé impeachment tribunal was largeiy a political com-
promise between two groups of Convention délegates, those who
favored and those who opposed a high degree of executive in-
dependence from the legislature. It was recognized by Wilson,

who opposed making the Senate the impeachment tribunal, that

/ 2 Farrand, Records of the Tederal Convention of 1787 (rev.

%§.11966) (hereafter "Farrand'), 186.

21/ 1d.; Foster, Constitution of the United States (1895), § 88.
22/ 2 Farrand 493; Foster, op. cit. supra, ¥ 89.

23/ See, e.g. 2 Farrand 66.

24/ See, e.g. 2 Farrand 103-105, 109-111.

-10-



 the Senate's impeachment power blended legislative and
judicial power in one branch of government.zé/ The Conven-
tion nevertheless determined to give the Senate the '"sole"
power to try impeachments.

Because the Senate's power to try impeachments was
established as. a legislative check upon the executive, and
recognized as a departure from normal separation of powers
principles, an inference can be drawn that the federal judi-
ciary was to have no power to review a Senate conviction in
an impeachment. Morris indicated that abuse of the Senate's
power to try impeachments would be self-contained because
‘that body would not "say untruly on their oaths that the
President was guilty of crimes orzfacts, especially as in
four years he can be turned out.”‘gl If judicial review in
such cases had been intended, it may be questioned whether
some of the Convention delegates would have-contendéd SO
vigbrously that the impeachment provisions made the executive
too dependent on the legislature. Moreover, no statement

during the Convention suggested that judicial review was in-

tended in cases of impeachment.

25/ 2 Farrand 522-523.

26/ 2 Farrand 551.
-11-



Available records concerning state ratification conven-
tions also-sﬁggést that judicia1 review of impeachment was
not contemplated. During debates at state conveﬁtions,
various checks upon the impeachment power were mentioned
(e.g., the two-stage process, the role of the Chief Justice
aé_presiding officer when a President is being tried, the
fact that members of Ccﬁgress are accountable to the_elector—
ate), but there appearsuto be no record of any statement to

the effect that judicial review of impeachment convictions

would be available.

27/ A more detailed discussion of the state ratification
conventions is contained in Appendix II.

-12-



The historical reasons against judicial involvement

in impeachments are comprehensively discussed by Storygg/,

who draws heavily on Hamilton's Federalist paper on the

subjectég/. The reasons which they assigned may briefly
be noted:

a. Impeachments are of a nature described as
"political', since they relate to injuries done to the
public itself., Their prosecution will seldom fail to
agitate the passions of the Nation, dividing it into
parties, those friendly and those hostile to the accused.
Tﬁe Convention thought that the Senate was tﬁe fittest
| body to deal with a matter so deeply affecting the person
whose political reputation was at stake. There was
precedent in Great Britain for this procedure, since it
was the province of the House Of-Cdmmons.to préfer the

impeachment, and the House of Lords to decide it.

29/ Story, Commentaries on the Constitution of the United
‘States (1970 Ed.), Vol. II, 227-245, Warren, The Making of
‘the Constitution (1928), 658-664; see also petitioner's brief
in Richard M. Nixon v. President etc. v. Sirica, on appeal :
(D.C. App. No. 73-1962), 9 Weekly Compilation of Presidential
Documents, 1101, 1105-1106 (Sept, 17, 1973).

30/ The Federalist, No. 65 (J.E. Cooke Ed.), 439-445.
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Several of. the Stafc constitutions had alrecady followced
that example;él/

b. The Supreme Court, it was then felt, could not be
relied on as well as the Senate to perform this task
for several reasoﬁs. The framers preferred a larger body
- such as the Senate, since the "awful discretion" involved
in a court bf impeachment; "to doom to honor or to infémy
the most confidential and the most distiﬁguished characters
of the community, forbids the commitment of the trust to.a
small number of personms," 32/ In the Senate, the matter
would never be tied down by Mstrict rules, either in the
delineation of the offense'By the prosecutors or in the

construction of it . . . ." 33/

31/ In all the States the lower branch was empowered

to impeach. There was less uniformity among the States

as to the trial, 1In Virginia and Maryland the trial

was by the courts; in New York and South Carolina by

a special court consisting of the Senate and the judges;
in the other States, the upper branch of the legislature
tried impeachments. Warren, The Making of the Constitution
(1928), 659. See Appendix II, N ’

32/ The Federalist, qp.-cit. supra, at 441-442,

33/ 1d., 441,

s e
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c. Anothér reason given by Hamilton aﬁd Story for
selecting the Senate rather than the Supreme Court was
that thé Court might later be called on to refiew criminal
proceedings, and it would have been unjust to place in the
same hands both the impeachment decision and the outcome of
the subsequent criminal procegding.—— Moreover, if the
Court were made up chiefly of the President's appointees,
any decision in his favor would be sﬁspect.

d., Other considerations were_that.to place such power
in the Judicial branch would'sefve as 'pretexts for clamour"
against that process, and’possibly damage_the Court's

" reputation.

34/ A related problem involved in judicial review is the role
that the Chief Justice plays as presiding officer at a
Presidential impeachment trial, where he is called on to rule-
on the admissibility or exclusion of certain evidence. 1In

the Johnson trial, his rulings were subject to being overturned
by the Senate. On review of an impeachment conviction, it

- might be argued that Senate rulings reversing the Chief Judge
could be viewed as depriving the accused of a fair trial,
Moreover, if the matter reached the Supreme Court, the Chief
Justice would be in the difficult position of having either

to disqualify himself or to pass upon the correctness of his
own. prior rulings: The fact that the Supreme Court is called
on at times to pass upon both a civil and a criminal case
with somewhat similar issues and the same. defendant is not
quite an apt parallel,

- 15 -



‘While judiciai tenure of office during good behavior was .
recognized as desirable fof the independent_discharge of

| customary judicial functions, such a tenure made.it undesir-'
able for judges to deal with impeachable offenses--the
decision of:which shpuld be made by.a‘body such as.the
Senate that could mofe directly be held responsible by the
people through the elective process.

2. Jurisdictional Qbjectioms.

One‘bf the pdssiblé jurisdictionél objections to
review of impéaéhment éoﬁvictions bthhe courts was advanced
by House Manager John A, Bingham during the Senate trial of
Andrew Johnson,_némely that an impeachment would not give
riée to a ''case'" in 1éw or equity, as required by Article III,
sec. 2, ¢l, .3/ |

A related.argumentuﬁas that impeachment involved a
ﬁolitical question, which courts have generally refréined

_ 36
from considering.——/ Cases such as Baker v. Carr and

éi/Brant asserts that this argument is lacking in merit. He

claims that when an ousted officer appeals his conviction, or

sues for his salary, or brings an action for quo warranto to

contest hlS successor s right to office, the 11tlgat10n consti-

~ tutes a ‘'case'" with requisite substantlallty,'adver31ty and
‘ripeness. Brant, pp, cit. supra, 184-185.

_36/See Scharpf, Judicial Review and the Political Qpestlon A
Functional Analysis, 75 Yale L.J. 517, 539 (1966); T-< Supreme
Court, 1968 Term, 83 Harv. L. Rev. 7, _62-72 (1969).
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Powell v. McCormack, reflecting é trend toward judicial

review of'bolltlcal“ type questions, can be dlStlngu1Shed
upon the ground that there was absent in those cases the
sPecifig intent manifested in the Convention of closing the
door to any judicial role in impeachment proceedings. - in

addition, the Baker line of cases was bottomed on a concept

.0f personal voting right protectible under the Fourteenth

Amendment, and Powell was bottomed on a simplistic view of
three precise self-defining requirements for House eligibil-
ity. Impeachment is differeﬁt. No "voting'" or "eivil"
right is involved; and there is no.precision in the_coﬁsti-'
tutional definition of impeachabie.offenses.

3. Lack of Precedent.

Thus far, no aspect of a federal impeéchment or

impeachment conviction has been the direct subject of judicial

37/
review.  In Mississippi v. Johnson, ‘reference was made to

the hypothetical case of the House of Representatives having

impeached the President and an injunction being sought to

restrain the Senate from sitting as a court of impeachment,

©OETTT

T 4 Wall 475 (1867).



Speaking for the Court, Chief Justice Chasé stated {by way
of‘dictUm)%gl

™ould fhe strange spectacle be offered t the

public world of an attempt by this Court to

arrest proceedings in that (Senate) court?

Thése questions answer themselves."

. Afﬁer:Judge'Halsted L._Ritter was impeached, he sued

for his salary in the Court of Claims, claiming that the
Senate had exceeded its jurisdictbn in tfying him on charges
.that did not constitute impeachable offenses under the Consti-
tution. The Cou;t disclaimed juriSdicﬁion.on the ground that

~the Senate's jurisdiction and power were exclusive. Citing

Mississinpi v. Johnson, supra, the Court of Ciaims stated
that the powér of iﬁpeachmeﬁt.vésted'in.the-Senate and the
House was eoseﬁrlally ‘political” and not subject to ju61c1al
revxewéég/ After reviewing the relevant Convention history
and schelarly Dplnloﬁ, the Court sald:&g

While the Senate in one sense acts as a court
on the trial of an impeachment, it is essentially

38/14. at 501.

39/R1rter v. United States, 84 Ct. Cls. 293, 300 (1936), cert.
“denied, 300 U.S. 668 (1937)

39/84 C. Cls. at 299. In the Brief for the Unlted States in
Opposition to Certiorari, Solicitor General Reed stated that
the decision of the Court of Claims that it had no jurisdiction
to look behind the impeachment judgment was 'clearly correct."’

Relying on the terms and history ot the Constitutior the
Solicitor General maintained that 1mpeachment proce. dlngs are
committed exclusively to Congress. '
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a political body and in its actions is influenced
by the views of its members on the public welfare,
The courts, on the other hand, are expected to
render their decisions according to the law regard-
less of the consequences. This must have been
realized by the members of the Constitutional
Convention and in rejecting proposals to have im-
peachments tried by a court composed of regularly
appointed judges we think it avoided the possi-
bility of unseemly conflicts between a political
body such as the Senate and the judicial tribunals
which might determine the case on different prin-
‘ciples. '

b, Séholarlj-Qginion;
The leading exponénts of the position that there is

a right of judicial review over impeachments are, as noted,
Berger, Brant and Ferrick, -Although more current, theirs is
p:bbébly the minority view. These writers make.no claim
~that there is such a right in every.case,:but primarily where
in fact "no high crime or misdemeanor' was coﬁmitted, or due
pfocess or other constitutional_rights,had been‘denied. We
are not aware of any judicial hoiding_that a federal impéach-
mént_conviction can.be'set aside upon theée or other grounds,
nor do suﬁh objections appear to have affected the contrary
conclusions reaChed'by_éarlier scholaré:

lsomeJ:eprggenﬁé:ive;expregsiéﬁs_Qf‘t@eJmajgrity ?iéw_may

[

be ciped. o ;fﬂ};_



. whencoace: pr@nounced“becomes Bt

Wllloughby says:— 41/
It is scarcely necessary to say that the proceed-
ing and determinations of the Senate when sitting
‘as a court of impeachment are not subJect to . review.
731n any other court.

Black says-qz/

It will be percelved that the power to determlne
' what crimes are impeachable rests very much with
congress. For the house, before preferring
articles of impeachment, will decide whether the
acts or conduct complalned of constitute a "high
crime or misdemeanor." And the senate, in trying
the case, will also have to consider the same
~question. If, in the judgment of the senate, the
offense charged is not impeachable, they will
acquit; otherwise upon sufficient proof and the
coﬁcurrence of the necessary majority, they will
convict. :And in either case, there is no other
poOwer whlch can review or reverse thelr dec1510n
(Underscorlng added.) :

~In accord are many other writers on the subject.™™ A
contemporary opinion.is expressed by Professor Herbert Wechsler

as fdliows: &5/

41/3 Wllloughby, The Constltutlonal Law of the United States
(2d Ed.), 1451.

az/dlack Constitutional Law (1895), pp. 121- 122

43/See £.8. Dwight, Trial by Impeachment;’ 15. Amer. L ,Reg. 257,
258 (1866) ‘Story,:Commentaries: 0f the’ ConStltuflon of the
L United Statesh(197 d.j, ¥Vol. 311/ 27? whoﬁsays the Jjudgment,

o Lo FURE L "
  Thomas, Thes Law’ of Impeachment in.the Unlted States,‘z Am.Pol.
“Sci.Rev. 37857393~ (1908), YFrom their dec¢igion there.is no appeal."
44/wechsleprrToward Neutr al Prlnc1p1es of i Cemstltutlonal Law, '
73 Harv, L.Rev.-1, 8 (1959).  Berger p01nts dut ‘that Wechsler's
'_assertlon in the same article that the "seating" of 2 Repre-
sentative is also not subject to judicial review ha. now been
repudiated by the Supreme Court in ggggél v. McCorm:ck, supra.
Berger, op. cit. supra,. at 104,
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- - Who, for example, would contend that the civil
o courts may properly review a judgment of impeach-
ment when article I, section 3 declares that the
"sole Power to try" is in the Senate? That any
. proper trial of an impeachment may present issues
- of the most important constitutionail dlmen51on, as
~ Senator Kennedy reminds us in his moving story of
.~ . the Senator whose vote saved Andrew Johnson, is
simply immaterial in this connection.

So also, Former Attorney General Klelndlenst maintained
that once the Pre91dent is 1mpeached by the Senate '"there is
no court of appeal."éi/ A diecuseton of the matter of

- judicial review is contatned in the 1974 report "The Law.
of Precldentlal Impeachment” preéared by the Committee of

Federal Leglslatlon of the Assoc1atlon of the Clty of New

. York. The committee cencludes_that"the federal”judiciary

* ..an43/ Executiveprivilege, etci: Hearihps'-before the Sub-

) i Tommittee on. Intergovermmemtal Relations’of thé Committee

. ‘on_Government . Operations and the Subcommittess of SeDara-

_tion of Powers and Admipisgrative gtagtlce and3§rgcedurelo§

‘the Committee. on the Judttlaer U enate,; 9 ong )

é‘éisc"i’ﬁ 5 142, ete. (1973), 45 Moreover;;Benjamin R. Curtis,

.7 “one bf-the" attorneys ‘for Andrew Johnson,ﬁconceded that when the
¢, Senate:sits:in: the "special: trlal” of an 1mpeachment “the pro-
“7ceed1nge are""incapable of review. Branty op. €it. supra,

at lq? et o T T N SR




lacks authority to review impeachment judgments of removal

for errors either of procedure or substance.ﬂé/

46/ Report, The‘Léw of Présidential_Impeaﬁhment, Jan. 21, 1974,

pp. 14-17., Most recently, the contrary view on this subject
was stated by Professor Eugene V. Rostow, former Dean of the
Yale Law School as follows

The debate over the constitutional scope of
impeachment is not a question to be resolved
enly by Congress, by public opinion or by

- political means. The courts may well step in, -
as the umpire of the Constitution, and insist
that impeachment proceedings be brought only on

- one or more of the grounds specified in the

 Constitution, ("The Question of Impeachment,"
-Washlngﬁon_qut, February 3, 1974, € 2).
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